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STATEMENT OF | NTEREST OF AM Cl CURI AE

This brief is submtted in support of the appeal
fromthe May 9, 2002 summary judgnent decision of the
Superior Court, by the 16 international human rights
organi zations and 21 | aw professors (in the U S
sense, except as otherwi se indicated) listed in Appen-
dix I. These human rights organi zations and | aw pro-
fessors are interested in the elimnation of all forns
of discrimnation, including discrimnation based on
sex or sexual orientation, and are either based out-
side the United States or are famliar with [ egal de-
vel opnents outside the United States. They respect-
fully submt this Brief to ensure that the Court is
fully aware of devel opnments in international hunman
rights law, and in national |aw outside the United
States (hereinafter "human rights law'), with regard
to sexual orientation discrimnation, equal treatnent
of sanme-sex couples, and the opening up of civil mar-
riage to individuals desiring to marry sonmeone of the
sane sex.

SUMMARY OF ARGUMENT

The Am ci Curiae respectfully submt, and wll

denonstrate below. (1) that subjecting the exclusion

of persons desiring to marry sonmeone of the sane sex



fromcivil marriage in the Commonweal th of Massachu-
setts to strict scrutiny under the Massachusetts Con-
stitution, whether because of the exclusion's reliance
upon a sex-based classification or because sexual ori-
entation is a "suspect classification" or because of
the exclusion's inpairnment of a fundanental |iberty
i nterest, would be entirely consistent with human
rights law in nmany countries outside the United States
(pp- 2-14); (11) that requiring equal access to civil
marriage for individuals desiring to marry partners of
t he same sex under the Massachusetts Constitution
woul d be entirely consistent with the broad trend to-
war ds equal treatnent of different-sex and same-sex
couples in at least 19 industrialized denbcracies out-
side the United States (pp. 15-29); and (II1l) that, as
the just and | ogical conclusion of this trend, the fi-
nal appellate courts of several of these denocracies
are likely soon to end the exclusion of sanme-sex cou-
ples fromcivil marriage on constitutional grounds, as
sone of their |egislatures have al ready begun to do
(pp. 29-49).
ARGUMENT
SEXUAL ORI ENTATI ON | S | NCREASI NGLY TREATED AS A

" SUSPECT CLASSI FI CATI ON* UNDER | NTERNATI ONAL AND
NATI ONAL HUMAN RI GHTS LAW



During their reign of terror from 1933 to 1945,

the Nazi reginme in Germany established a Rei chszen-

tral e zur Bekanpfung der Honobsexualité&t und der Ab-

trei bung (Reich Ofice for the Conmbati ng of Honpbsexu-
ality and Abortion), and nade one of the categories of
prisoner in their concentration canps that of Hono-
sexuell, indicated by a pink triangle on the pris-
oner's uniform?! Since the 1970s, human rights |aws
outside the United States have gradual ly recogni sed

t hat Nazi persecution of |esbian, gay and bi sexual in-
di vidual s was just as wongful as Nazi persecution of
Jews, Gypsies and Jehovah's Wtnesses, and that dis-
crimnation based on sexual orientation should be
taken just as seriously as discrimnation based on
race, religion or sex. This recognition has taken
three forms: (A) courts are increasingly interpreting
"privacy" or "equal protection" provisions of treaties
and constitutions, such as those found in the Massa-
chusetts Constitution? as prohibiting sexual orienta-

tion discrimnation; (B) new constitutional equality

! See Ginter Grau, Hidden Hol ocaust? Gay and Lesbi an
Persecution in Germany 1933-45 86-130 (1995).

“ See Mass. Const., Pt. 1, arts. |, VI, VIl and X (as
anended) .




provi sions are beginning to include "sexual orienta-
tion" as an expressly prohibited ground of discrimna-
tion; and (C) anti-discrimnation legislation in many
jurisdictions now includes "sexual orientation”™ as a

prohi bi ted ground.

A. Courts Are Increasingly Interpreting "Pri-
vacy" or "Equal Protection" Provisions of
Treaties and Constitutions as Prohibiting
Sexual Orientation Discrimnation.

When faced wth cases such as the one before this
Court, courts and quasi-judicial bodies at both an in-
ternational and national |evel have repeatedly recog-
ni zed that discrimnation on the basis of sexual ori-
entation is just as serious and unacceptable as di s-
crim nation based on race, religion or sex. Specifi-
cally, the tribunals have found that sexual orienta-
tion di scrimnation violates the "privacy" and/or
"equal protection” provisions of international human
rights treaties and national constitutions that do not
refer to sexual orientation expressly.

The European Court of Human Ri ghts,?® which issues

bi ndi ng judgnents affecting the 800, 000,000 peopl e

living in the 44 Menber States of the Council of

3 See http://ww. echr.coe.int.

-4-



Eur ope? (a separate international organization fromthe
15- menber - st at e Eur opean Uni on/ Conmuni ty®), has devel -
oped a substantial body of case-law establishing a
strict justification test for cases involving sexua

orientation discrimnation.® 1n Dudgeon v. United

Ki ngdom (1981), the Court invalidated Northern Ire-
land's |l egislation prohibiting all private, consensual
sexual activity between adult nen on the ground that
it violated Article 8(1) of the European Convention on
Human Rights: "Everyone has the right to respect for
his private ... life ...". 7

The Court extended this strict justification test

under Article 8 of the Convention to enploynent in

Smith & Gady v. United Kingdom (1999), overturning

the dism ssals of |eshian and gay nenbers of the arned
forces. The Court, finding a violation of Article 8,
hel d that, "[because] the sole reason for the investi-
gations ... and ... discharge was their sexual orien-
tation[,] ... a nost intimte aspect of an individ-

ual's private life, particularly serious reasons by

4
5

See http://ww. coe.int.

See http://europa.eu.int.

© Al cited judgnents of the Court are available at
htt p: // hudoc. echr. coe. i nt/ hudoc, Access HUDCC, Title =
nane of plaintiff, Search.

Dudgeon, 45 Eur. C. H R 149 (1981) at para. 52.

-5-



way of justification were required'.® The Court re-
jected the hostility of heterosexual nenbers of the
armed forces as a sufficient justification:

To the extent that they represent a predis-
posed bias on the part of a heterosexual ma-
jority against a honosexual mnority, these
negative attitudes cannot, of thenselves, be
considered by the Court to amount to suffi-
cient justification for the interferences
with the applicants' rights ..., any nore
than simlar negative attitudes towards
those of a different race, origin or colour.?®

Havi ng expressly anal ogi zed between racial and

sexual orientation discrimnation in Smth & Gady,

the Court inplicitly anal ogi zed between religious and

sexual orientation discrimnation in Muta v. Portugal

(1999). There, the Lisbon Court of Appeal had trans-
ferred custody of an eight-year-old girl from her gay
father (the plaintiff, M. Muta) to her heterosexua
nmot her, citing his being gay and his living with an-
ot her man as negative factors. The Court of Hunman

Ri ghts concluded "that the Court of Appeal made a dis-
tinction based on considerations regarding the appli-
cant’s sexual orientation, a distinction which is not

accept abl e under the Convention (see, mutatis nutan-

Smth & Gady [1999] IRLR 734 at para. 90.
Id. at para. 97.




dis, the Hoffmann judgnent ... [para.] 36)."!® As in
the earlier Hoffrmann case, which involved a nother who
was a Jehovah's Wtness,' the Court concluded that M.
Mouta's rights had been viol ated under Article 14 of
t he Convention ("The enjoynent of the rights and free-
dons set forth in this Convention shall be secured
W t hout discrimnation on any ground such as sex,
race, colour ... religion, ... national ... origin,

or other status."), conmbined with Article 8 ("Eve-
ryone has the right to respect for his ... famly life

)Lt

The United Nations Human Rights Commttee sim -
larly has found that discrimnation on the basis of
sexual orientation violates the International Covenant
on Civil and Political Rights (which the United States

ratified on June 8, 1992). In Toonen v. Australia

(1994),'® the Conmittee held that the State of Tasna-

nia's bl anket prohibition of all private, consensual

10 Mputa [2001] 1 FCR 653 (Eur. . H R Dec. 21,
1999) at para. 36.

1 I'n Hoffmann v. Austria [1993] Eur. &. HR
127875/ 87, the Court found a simlar violation of Ar-
ticles 14 and 8 where the trial court had cited as a
negative factor in a child custody decision the fact

t hat the nother was a Jehovah's Wt ness.

12 The Massachusetts Constitution also protects famly
privacy. Mass. Const., Pt. 1, art. X




sexual activity between adult nen violated both Arti-
cle 17 of the Covenant, ("No one shall be subjected to
arbitrary or unlawful interference with his privacy
."), and Article 2(1) of the Covenant, ("[e]ach
State Party ... undertakes to respect and to ensure to
all individuals ... the rights recognized in the pre-
sent Covenant, w thout distinction of any kind, such
as race, colour, sex, ... religion, ... national
origin, ... or other status").' The Comittee al so

held that "the reference to "sex' in Articles [2(1)]

and 26 [of the Covenant] is to be taken as including
sexual orientation".'® Article 26 of the Covenant pro-
vi des that:

Al'l persons are equal before the law and are
entitled without any discrimnation to the
equal protection of the law. In this re-
spect, the law shall prohibit any discrim na-
tion and guarantee to all persons equal and
effective protection against discrimnation
on any ground such as race, colour, sex,
religion, ... national ... origin, ... or

ot her status.

Simlarly, at the national |evel, the Suprene
Court of Canada has recognized that the bill of rights

of the Canadian Constitution inplicitly prohibits dis-

13 Conmmunication No. 488/1992, 1 |I.HRR 97 (March
31, 1994), U.N. Doc. CCPR/ C/ 50/ ¥ 488/ 1992.

4 1d. at paras. 8.6, 9.

15 1d. at para. 8.7.



crimnation on the basis of sexual orientation al-
t hough sexual orientation is not expressly nentioned.

The Court held unaninously (9-0) in Egan v. Canada

(1995)'® that sexual orientation is an "anal ogous
ground"” to race, religion and sex under Section 15(1),
the equal protection provision of the Canadian Charter
of Rights and Freedons, and that discrimnation based
on sexual orientation is inplicitly prohibited by Sec-
tion 15(1): "Every individual is equal before and un-
der the law and has the right to the equal protection
and equal benefit of the |law w thout discrimnation
and, in particular, wthout discrimnation based on
race, national ... origin, colour, religion, sex,

" Four judges held that "... whether or not sex-
ual orientation is based on biological or physiologi-
cal factors, which may be a matter of sone contro-
versy, it is a deeply personal characteristic that is
ei ther unchangeabl e or changeabl e only at unacceptabl e
personal costs ...".?%’

Fi ve judges took the view that:
[t] he historic disadvantage suffered by ho-

nosexual persons has been wi dely recognized
and docunented. Public harassnent and ver -

16 11995] 2 S.C.R 513, http://ww.|exum unontreal .ca/
csc-scc/ en/ pub/ 1995/ vol 2/ ht M/ 1995scr2_0513. htn .
7 1d. at para. 5.



bal abuse of honpbsexual individuals is not
uncommon. Honobsexual wonen and nen have
been the victins of crinmes of violence di-
rected at them specifically because of their

sexual orientation ... They have been di s-
crimnated against in their enploynent and
their access to services. ... The stigmati -

zation of honpbsexual persons and the hatred
whi ch sonme nenbers of the public have ex-
pressed towards them has forced many hono-
sexual s to conceal their orientation. This
i nposes its own associated costs in the work
pl ace, the community and in private life.

: [ T] he isol ation, harassnent and viol ence
i nposed by the public and the rejection by
their famlies has caused young honbsexual s
to have a higher rate of attenpted and suc-
cessful suicide than heterosexual youths.

[ H onbsexual s, whet her as individuals or
couples, forman identifiable mnority who
have suffered and continue to suffer serious
social, political and econom ¢ di sadvan-
tage. '8

Thus, courts and quasi -judicial bodies at both the in-
ternational and national |evels have repeatedly recog-
ni zed that privacy and equal protection principles im
plicitly prohibit discrimnation on the basis of sex-
ual orientation.

B. New Constitutional Equality Provisions Are
Beginning to Expressly Prohibit D scrimna-
tion on the G ound of "Sexual Oientation. ™

The second formof recognition that sexual orien-

tation discrimnation is just as unacceptable as dis-

crimnation based on race, religion or sex, has been

t he express inclusion of "sexual orientation” or a

8 1d. at paras. 173-75.
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simlar ground in the equal protection provisions of
state and national constitutions.®®
The first national constitution in the world to
expressly prohibit discrimnation on the basis of sex-
ual orientation was the transitional Constitution of
South Africa in 1993. Section 9(3) of the final Con-
stitution of South Africa, adopted in 1996, reads as
foll ows:
The state may not unfairly discrimnate di-
rectly or indirectly against anyone on one
or nore grounds, including race, sex, ...,
colour, sexual orientation, ... religion....
(Enphasi s added.)
Those who adopted the transitional and final Constitu-
tions recognised the simlarity between racial dis-

crimnation and sexual orientation discrimnnation.?°

In National Coalition for Gay and Lesbi an Egual -

ity v. Mnister of Justice (1998), the Constitutiona

Court of South Africa relied on Section 9(3) of the

South African Constitution to stri ke down common-| aw

19 sSee Appendix I1.

20 See Edwi n Caneron, "Sexual Orientation and the Con-
stitution", 110 S. Afr. L.J. 450, 468-69 (1993) (the
draft Bills of Rights of the two nain black-majority
political parties, the African National Congress |ed
by Nel son Mandel a and the | nkatha Freedom Party, both
expressly prohibited sexual orientation discrimna-
tion).
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and statutory provisions banning sexual activity be-
tween nmen, finding that:

The i npact of discrimnation on gays and

| esbians is rendered nore serious and their
vul nerability increased by the fact that
they are a political mnority not able on
their own to use political power to secure
favourable |l egislation for thenselves. They
are accordingly al nost exclusively reliant
on the Bill of Rights for their protection.
... Gay nmen are a permanent mnority in so-
ciety and have suffered in the past from
patterns of disadvantage. ... Just as apart-
heid | egislation rendered the |lives of cou-
ples of different racial groups perpetually
at risk, the sodony offence builds insecu-
rity and vulnerability into the daily |ives
of gay nmen.?!

In 1997, the Fiji Islands becane the second coun-
try to add sexual orientation to the non-
di scrimnation provision of its national constitution,
and Ecuador was the third in 1998. In Ireland, a re-
view of the Constitution has recomended an anendnent
to Article 40.1, the equality provision, which would
add a |ist of prohibited grounds of discrimnation,
i ncl udi ng sexual orientation.?® In the Netherlands,
t he governnment has indicated that it will prepare a

menor andum on the possibility of anmending Article 1 of

211998 (12) BCLR 1517, http://ww. concourt. gov. za/
j udgnent s/ 1998/ gayl es. pdf (Const. Ct. Cct. 9, 1998)
g aras. 25-26, 28).
Report of the Constitution Review G oup (My 1996),
p. 230.
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the Dutch Constitution providing for equal treatnent
to include an express prohibition of "sexual orienta-
tion" discrimination.?® And at |east five states in
countries with federal systens have added sexual ori-
entation or a simlar ground to the non-discrimnation
articles of their constitutions: two in Brazil (the
States of Mato Grosso and Sergipe in 1989), and three
in Germany (the States of Brandenburg, Thuringia and
Berlin in 1992, 1993 and 1995, respectively). A pro-
hi bition of discrimnation based on the broader ground

"way of life" ("Lebensforn', "node de vie", "nodo de

vita") appears in Article 8(2) of the new (April 18,
1999) Federal Constitution of Switzerl and.

At the international level, the first treaty to
expressly address sexual orientation discrimnation
was the Treaty of Ansterdam signed by the 15 Menber
States of the European Union/Community (EU C) (which
have conbi ned popul ati ons of over 370, 000, 000) on Cc-
tober 2, 1997.%* This Treaty inserted the foll ow ng
new Article 13 into the European Community Treaty (un-

der which nost European Union |aw is nade, and which

28 Letter of the Mnister for the Interior of 5 April
2002 to the Lower House of Parlianent, Kanerstukken
Il (parlianmentary papers of the Lower House), nr.
28000 XvI - 112.
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is considered a "constitutional charter” by the Euro-
pean Court of Justice):

Wt hout prejudice to the other provisions of
this Treaty and within the limts of the
powers conferred by it upon the Comunity,
the Council [the main |egislative body],
acting unani nously on a proposal fromthe
Commi ssion [the executive] and after con-
sulting the European Parlianent [the other

| egi sl ative body], may take appropriate ac-
tion [including passing binding | egislation]
to conmbat discrimnation based on sex, ra-
cial or ethnic origin, religion or belief,
disability, age or sexual orientation.

(enphasi s added.)?®

On Decenber 7, 2000, the 15 Menber States author -
i sed the sol ermm procl amati on of the Charter of Funda-
mental Rights of the European Union.?® The Convention
on the Future of Europe is currently debating whet her
to incorporate it as a legally binding bill of rights
into one of the existing treaties or a new Constitu-
tion of the European Union.?” Article 21(1) of the
Charter provides:

Any di scrimnation based on any ground such

as sex, race, colour, ... religion ... or
sexual orientation shall be prohibited.

(Emphasi s added.)

24

e The Treaty entered into force on May 1, 1999.

See http://europa.eu.int/eur-lex/en/treaties/
dat/ec_cons_treaty_en. pdf.

26 See http://db.consiliumeu.int/df/default.

asp?l ang=en.

2" 'See http://european-convention. eu.int/enjeux.asp?
| ang=EN (t he Laeken Decl aration).
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C. Anti-Di scrimnation Legislation in Many Ju-
ri sdictions Now | ncludes "Sexual Oienta-
tion" as a Prohibited G ound.

The third formof recognition that sexual orien-
tation discrimnation is invidious has been the addi-
tion of the ground "sexual orientation” to |egislation
prohi biting discrimnation in such areas as enpl oy-
ment, education, healthcare, housing, or the provision
of goods and services, both in the public sector and
inthe private sector.?® Anmpng the 44 Menber States of
the Council of Europe, 15 Menber States have al ready
passed | egi sl ation prohibiting sexual orientation dis-
crimnation in at |east one such area.?® A further 7
Mermber States® nust do so by Decenber 2, 2003, to com
ply with Council Directive 2000/ 78/ EC.%' The Directive

was adopted on Nov. 27, 2000 under Article 13 of the

28 See Appendix Il. Recognizing the inherent unac-
ceptability of such discrimnation, the Massachusetts
| egi sl ature al so has enacted |legislation explicitly
prohi biting discrimnation based on sexual orienta-
tion. See, e.g., Mass. G L. c. 151B

2% See Robert Wntenmute (ed.) & Mads Andenas (hon. co-
ed.), Legal Recognition of Sane- Sex Partnerships: A
Study of National, European and International Law at
784-87 (2001) (The Czech Republic, Denmark, Finland,
France, Hungary, lceland, Ireland, Lithuania, Luxem
bourg, the Netherl ands, Norway, Romania, Slovenia,
%Pain, and Sweden).

3¢ Austria, Belgium Germany, Greece, ltaly, Portugal,
and the United Kingdom
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European Community Treaty and prohibits sexual orien-
tation discrimnation in public and private sector em
pl oyment . 32

I n Canada, "sexual orientation" appears in anti -
discrimnation |legislation at the federal level, in 9
of 10 provinces, and in 1 of 3 territories, and the
reasoni ng of a Suprene Court of Canada decision re-
quires that it be "read into" the legislation of the 3
remaining jurisdictions.® In Australia, “"sexual ori-
entation” or a simlar ground appears in the |egisla-
tion of all 6 states and both territories. The sane
is true at the national level in Israel, New Zeal and,
and South Africa.
1. THE BROAD TREND I N OTHER DEMOCRATI C SOCIETIES I S

TOMNRDS EQUAL TREATMENT OF | NDI VI DUALS I N
DI FFERENT- SEX AND SAME- SEX COUPLES.

31 See http://europa.eu.int/eur-I|ex/en/search/search_

lif.htm (Directives, Year = 2000, Nunber = 78).

32 gix other Menber States (Cyprus, Estonia, Latvia,
Mal ta, Pol and, and Sl ovakia) will have to inplenent
the Directive once their applications to join the E U
are approved. The remaining 16 Menber States, includ-
ing the Russian Federation, will have to do the sane
if they wish to join the E. U.

% |n Vriend v. Alberta, [1998] 1 S.C.R 493
(http://ww.droit.unontreal.cal/doc/csc-

scc/en/index. htm), the Suprene Court of Canada hel d
that Section 15(1) of the Canadian Charter of Rights
and Freedons requires that sexual orientation be "read
into" the anti-discrimnation | aw of Al berta. The
sanme reasoning would apply to the Northwest Territo-
ries' Fair Practices Act, and Nunavut Territory's Fair
Practices Act (Nunavut).
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Courts and legislatures in other denocratic so-
cieties are increasingly recognising that |esbian
wonren and gay nen have the sane human capacity as het -
erosexual wonmen and nen to fall in love with another
person, to establish a long-termenotional and sexual
relationship with them to set up a joint home with
them and to raise children with them QOpenly gay
Justice M chael Kirby of the H gh Court of Australia
(the highest federal appellate court of Australia),

who has lived with his male partner for over thirty

years, has witten

Once the lid of crimnal punishment and so-
cial repression was lifted, people cane to
know their gay and | esbian fellow citizens.
They canme to realise that, boringly enough,
they have all the same human needs as the
het er osexual . The needs for human |ove, af-
fection and conpani onship; for famly rela-
tionships and friendships; for protection
against irrational and unjustifiable dis-
crimnation; and for equal legal rights in
matters where distinctions cannot be affirma-
tively justified.

It can only be in the interests of so-
ciety to protect stable and nutually suppor -
tive relationships and nmutual econom c com
mtment. It is against society's interests
to penalise, disadvantage and di scourage
them Australia is accepting this truth.3

34 Justice Mchael Kirby, "Same-Sex Relationships: An
Austral i an Perspective on a 3 obal Issue” in Wnte-
mute, at 8, 21
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Lawrakers in Australia and other denocratic so-
cieties are gradually yet nethodically extending to
persons in sanme-sex couples sone, nost, or all of the
rights and obligations enjoyed by married different-
sex couples: (A courts have done so through the ap-
plication of constitutional or statutory prohibitions
of discrimnation based on sex or sexual orientation
and through statutory interpretation; and (B) |egisla-
tures have done so (1) by extending specific rights
and obligations to same-sex couples, or (2) by creat-
ing new institutions permtting the registration of
relati onshi ps (sonme of which are open to sane-sex cou-
ples only and sonme of which are also open to unnarried
di fferent -sex couples), or (3) by opening up the ex-
isting institution of civil marriage to sanme-sex cou-
pl es. 3°

Consequently, requiring equal access to civil
marriage for persons desiring to marry persons of the
same sex under the Massachusetts Constitution would be
entirely consistent wth the broad trend towards equal

treatment of persons in sanme-sex couples in at | east

3% See generally Wntenute; Yuval Merin, Equality for

Sane- Sex Couples: The Legal Recognition of Gay Part -
nerships in Europe and the United States (2002).
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19 industrialized denocracies outside the United
St at es.

A Courts Qutside the United States Are In-
creasingly Requiring Equal Treatnent of Per-
sons in Sanme-Sex and Different-Sex Couples.

The Constitutional Court of South Africa has held

repeatedly that differential treatnment of unmarried
sane-sex partners and married different-sex partners
is prohibited by that country's Constitution. The

hi ghest courts of at |east three other countries have
used constitutional or statutory non-discrimnation
principles to hold that an unmarried sane-sex partner
nmust be treated in the sane way as an unnarried dif-

ferent-sex partner

In El-Al Israel Airlines, Ltd. v. Danilowtz

(1994),3%% the Supreme Court of Israel interpreted |eg-
islation prohibiting discrimnation based on sexual
orientation in enploynment as requiring an airline to
provide the sanme free flight benefits to the unmarried
sanme-sex partners of its enployees as to the unmarried
different-sex partners of its enployees. Chief Jus-

ti ce Barak sai d:

3% H.C 721/94, H-A lIsrael Airlines, Ltd. v.
Dani |l owi tz 48(5) P.D. 749 (Hebrew);

http://ww. tau.ac.il /|l aw aeyal gross/| egal _material s. ht
m (unofficial translation).
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The grant of the benefit to the enpl oyee for
his [different-sex] spouse or [different-
sex] common | aw spouse i s based on the no-
tion that a benefit - in the formof a
flight ticket - should be given to the em

pl oyee for the one with whom he shares his
life, with whomhe maintains a conmon house-
hol d, with whom he parts when | eaving for
flights and to whom he returns when the work
has ended. This is the common characteristic
of the spouse and the common | aw spouse. The
pur pose of the benefit is not to strengthen
the marriage institution. ... Thus, the
grant of the benefit is based on the notion
of shared |ife for a certain period ..

whi ch denonstrates a strong social unit,
based on cooperative life. ... [D]enial of
this benefit [to] a sane sex donestic part-
ner constitutes discrimnation and inequal -
ity. ... This difference is of no rel evance
what soever ... [and] constitutes an arbi -
trary and unfair distinction. Is |leaving a
same sex donestic partner easier than | eav-
ing a spouse of the opposite sex? Are shared
life [sic] of two of the same sex different
fromthose bel onging to opposite sexes, con-
cerning the cooperative relationship and the
operation of the social unit?

: . [ ne cannot doubt the fact that the
discrimnation at hand is based on the 'sex-
ual orientation' of the ... enployee.

[1]f a benefit is granted to a mal e enpl oyee
who sustains a steady and conti nuous
relationship with a woman, the sane benefit
nmust be given to a mal e enpl oyee who
sustains a steady and conti nuous

rel ati onship with another nan.3®

On March 13, 1995, the Constitutional Court of

Hungary consi dered whether a draft |aw on donestic

87 |d. at para. 15.
38
ld. at para. 17.
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partnership (defined as "a wonman and a nman |iving to-
gether in a common household in an enotional and eco-
nomi ¢ community outside a marriage")® could include
unmarried different sex partners but not unmarried
same sex partners. *° The Court held that:

[a]n enduring union for |ife of two persons
may constitute such values that it should be
| egal | y acknowl edged on the basis of the
equal personal dignity of the persons af -
fected, irrespective of the sex of those
living together. ... The cohabitation of
persons of the sane sex, which in all re-
spects is very simlar to the cohabitation
of partners in a [different-sex] donestic

partnership — involving a comon househol d,
as well as an enotional, econom c and sexua
relationship ... — gives rise today, albeit

to a lesser extent, to the same necessity
for legal recognition as it did in the 1950s
for those in a [different-sex] donestic

partnership. ... The sex of partners ... may
be significant when the regul ati on concerns
a comon child or ... a marriage with an-

ot her person.* However, if these excep-

39 Article 578/ G Act No. 4 of 1959 on the Givil Code,
as amended in 1977 (unofficial translation).

40 14/1995 (I111.13.) AB hatéarozat. See L. S6lyom & G
Brunner, Constitutional Judiciary in a New Denocracy:
The Hungarian Constitutional Court at 316-21 (2000)
Sunofficial transl ation).

! The Constitutional Court was not yet ready in 1995
to hold that the exclusion of same-sex couples from
civil marriage violated the Hungarian Constitution:

"[i1]n recent decades ... honpsexuality has been de-
crimnalized, ... novenents have been started to pro-
test against negative discrimnation with respect to
honbsexual s ... [and] changes can be observed in the
traditional famly nodel ... [But] [a]ll these are not
reasons for the lawto diverge fromthe | egal concept
of marriage ... preserved in traditions to this day,
common in today's laws and ... in harnony with the
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tional considerations do not apply, the ex-
clusion fromregul ations covering ... [dif-
ferent-sex] donestic partnership ... is ar-
bitrary and viol ates human dignity; there-
fore it is discrimnation contrary to Arti -
cle 70/ A [of the Hungarian Constitution,
which provides that "(1) [t]he Republic of
Hungary shall respect the human rights and
civil rights of all persons in the country
wi t hout discrimnation on the basis of race,

color, gender, ... religion, ... national
origins, ... or on any other grounds
what soever . " 7] The benefits (social and

soci al security) that can be given only on
the basis of a donestic partnership cannot
depend only on the sex of the two people
living together.?
To conmply with the Constitutional Court's decision,
the Parlianent of Hungary added to the G vil Code a

new Article 685/ A: "Partners ... are two people liv-

notion of marriage according to public opinion and in
everyday | anguage." See SOl yom & Brunner, at 318.

The Court's decision relied on case-law of the Euro-
pean Court of Human Rights with regard to marriage by
transsexual persons which was changed dramatically by
Goodwi n on July 11, 2002 (see Ill.A 2. below, and was
made at a tine when Hungarian crimnal law still dis-
crim nated between different-sex sexual activity (age
of consent of 14) and same-sex sexual activity (age of
consent of 18). The Constitutional Court struck down
the discrimnatory age of consent on Septenber 3,
2002. Thus, in light of Goodwi n and the Court's own
decision with respect to the age of consent it is pos-
sible that the Court could reach a different concl u-
sion if faced wwth a simlar question today.

42 See http://ww. uni -wuer zbur g. de/ | aw/ hu00000_. ht
Sunofficial English transl ation).

3 See S6lyom & Brunner, at 319-20.
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ing in an enotional and econom ¢ community in the sane
househol d wi t hout being married."**

Similarly, in M v. H (1999),“ the Suprene Court
of Canada had to deci de whether the Ontario Fam |y Law
Act (FLA) coul d define "spouse"” as including, for the
pur pose of financial support obligations after a rela-
tionship ends, only a legally married different-sex
partner or "either of a man and woman who are not mar -
ried to each other and have cohabited [|ived together
in a conjugal relationship] ... continuously for a pe-
riod of not |ess than three years". A |esbian wonan,
who was financially dependent on her former fenmale
partner, was precluded by this definition from seeking
financial support after their relationship of at |east
five years ended. She argued that this was discrim-
nation based on sexual orientation, which was contrary
to Section 15(1) of the Canadian Charter of Rights and
Freedons ("Every individual is equal before and under
the |l aw and has the right to the equal protection and
equal benefit of the law w thout discrimnation and,
in particular, w thout discrimnation based on race,

national ... origin, colour, religion, sex, ....") and

44 Act No. 42 of 1996 (unofficial translation).
45 11999] 2 S.CR 3, http://ww.|exum unontreal .ca/
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could not be justified under Section 1 ("The Canadi an
Charter ... guarantees the rights and freedons set out
init subject only to such reasonable limts pre-
scribed by |law as can be denonstrably justified in a
free and denocratic society").

Implicitly departing fromits decision of only

four years prior in Egan v. Canada (a 5-4 decision

that there was discrimnation but that it was justifi-
abl e)*%, the Court agreed by 8 votes to 1 that there
was unjustifiable discrimnation:

57. The definition clearly indicates that

the legislature decided to extend the obli-
gation to provide spousal support beyond

married persons ... to include those rel a-
tionshi ps which: (i) exist between a man
and a woman; (ii) have a specific degree of
permanence; (iii) are conjugal. ... 58.

Sane-sex relationships are capable of neet-
ing the last two requirenments. Certainly
same-sex couples will often formlong, |ast-
ing, loving and intimate rel ationships. The
choices they make in the context of those
relationships my give rise to the financial
dependence of one partner on the other.
62. ... Menbers of sane-sex couples are de-
nied access to this system [of court-
enforced financial support] entirely on the
basis of their sexual orientation. ... 72.
[T]he interest protected by ... the FLA

csc-scc/en/index. htm .

46 In Egan v. Canada, at para. 175, the Court held
unani mously (9-0) that discrimnation based on sexua
orientation is inplicitly prohibited by Section 15(1)
of the Canadian Charter. However, a majority of the
Court (5-4) found that the discrimnation at issue was
justifiable.
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is fundanental, nanely the ability to neet
basic financial needs follow ng the break-

down of a relationship characterized by

ti mcy and econom c dependence. ... 73.
societal significance of the benefit

i n-

The
con-

ferred by the statute cannot be overenpha-
sized. The exclusion of same-sex partners

from... the FLA pronotes the view that

M,

and individuals in sanme-sex relationships
generally, are less worthy of recognition

and protection. It inplies that they

are

judged to be incapable of formng intimte
rel ati onshi ps of econom c interdependence as
conpared to opposite-sex couples, wthout
regard to their actual circunstances. As the
intervener EGALE submtted, such exclusion
perpetuates the disadvantages suffered by

individuals in sanme-sex relationships

and

contributes to the erasure of their exis-

tence.

Laying the groundwork for M v. H was the deci-

sion of a majority of the earlier Egan court rejecting

a distinction for purposes of interpreting the nondis-

crimnation provisions of the Canadi an Charter

bet ween

"status" (being a | esbian, gay or bisexual individual)

and "conduct" (formng a long-termenotional and sex-

ual relationship with a sane-sex partner):

Honobsexual couples as well as honpbsexua

i n-

di vidual s have suffered greatly as a result of
discrimnation. Sexual orientation is nore

than sinply a 'status' that an individua

pos-

sesses. It is sonmething that is denonstrated
in an individual's conduct by the choice of a
partner. The Charter protects religious be-

liefs and religious practice as aspects of

re-

ligious freedom So, too, should it be recog-
ni zed that sexual orientation enconpasses as-

pects of 'status' and 'conduct' and that

bot h

shoul d receive protection. Sexual orientation
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is denonstrated in a person's choice of alife
partner, whether heterosexual or honpbsexual .

It follows that a | awful relationship which
flows fromsexual orientation should also be
pr ot ect ed.

The Constitutional Court of South Africa cited M

v. H a fewnonths later in National Coalition for Gy

and Lesbian Equality v. Mnister of Hone Affairs

(1999), %" hol di ng unani nously (11-0) that Section 9(3)
of the 1996 South African Constitution ("The state may
not unfairly discrimnate directly or indirectly

agai nst anyone on one or nore grounds, including ...
marital status ... [and] sexual orientation ...") does
not permt the Governnent of South Africa to allow
only married different-sex partners of permanent resi-
dents to inmgrate, while threatening the unmarried
same-sex partners of permanent residents with deporta-
tion. The Court ordered that "section 25(5) of the
Aliens Control Act[,] [No.] 96 of 1991, is to be read
as though the follow ng words appear therein after the

word ' spouse’: or partner, in a permanent same-sex
life partnership' ... [with] effect fromthe nonent of
the making of this order”.

Justi ce Acker mann reasoned:

47 1999(3) BCLR 280(c); 1999(3)SA 173(c),
htt p://ww. concourt.gov. za/j udgnent s/ 1999/
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38. ... The respondents’ subm ssion that gays
and | esbians are free to marry in the sense

t hat nothing prohibits themfrom marrying per-
sons of the opposite sex, is true only as a
meani ngl ess abstraction. This subm ssion i g-
nores the constitutional injunction that gays
and | esbi ans cannot be di scrim nated agai nst
on the grounds of their own sexual orientation
and the constitutional right to express that
orientation in a relationship of their own
choosing. ...

40. ... [Tl he fact that no [inm gration]
benefit is available to gays and | eshi ans en-
gaged in the only formof conjugal relation-
ship open to themin harnony with their sexua
orientation represents discrimnation on the
grounds of sexual orientation.

42. ... The sting of past and conti nuing
di scrim nation agai nst both gays and | esbi ans
is the clear nessage that it conveys, nanely,
that they, whether viewed as individuals or in
their same-sex relationships, do not have the
i nherent dignity and are not worthy of the hu-
man respect possessed by and accorded to het-
erosexual s and their relationships. .

49. The inpact of section 25(5) [of the
Aliens Control Act] is to reinforce harnful
and hurtful stereotypes of gays and | esbi ans.
"The classification of |esbians and gays as
“exclusively sexual beings’ stands in stark
contrast to the perception of heterosexual
[ spouses or] parents as people who, along with
many ot her activities in their lives, occa-
sionally engage in sex.'

51. Froma legal and constitutional point
of view procreative potential is not a defin-
ing characteristic of conjugal relationships.
Such a view woul d be deeply deneani ng to cou-
pl es (whether married or not) who, for what-
ever reason, are incapable of procreating when
t hey comrence such rel ationship or becone so
at any time thereafter. It is |ikew se denean-
ing to couples who commence such a relation-
ship at an age when they no | onger have the
desire for sexual relations. It is denmeaning

nat coal . pdf (Const. C. Dec. 2, 1999).
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to adoptive parents to suggest that their fam
ily is any less a famly and any less entitled
to respect and concern than a famly with pro-
created children. I would even hold it to be
deneani ng of a couple who voluntarily decide
not to have children or sexual relations with
one another; this being a decision entirely
within their protected sphere of freedom and
privacy. .

53. ... Gays and | esbians in same-sex
life partnerships are as capabl e as het erosex-
ual spouses of expressing and sharing love in
its manifold forns including affection,
friendship, eros and charity ... They are

| i kewi se as capable of forming intinate, per-
manent, conm tted, nonoganous, |oyal and en-
during relationships; of furnishing enotional
and spiritual support; and of providing physi-
cal care, financial support and assistance in
runni ng the common household ... Finally,

they are capable of constituting a famly,
whet her nucl ear or extended, and of establish-
ing, enjoying and benefiting fromfamly life
whi ch is not distinguishable in any signifi-
cant respect fromthat of heterosexua

spouses.

In 2002, the Constitutional Court of South Africa
has applied this analysis in two other cases. In

Satchwel | v. President of the Republic of South Af-

rica,* the Court held (by 10 votes to 0) that the de-
ni al of spousal benefits, including a surviving (Il e-

gally married) spouse's pension, to the femal e partner
of a fermale judge was inconsistent with the Constitu-

tion and ordered that "sections 8 and 9 of the Judges’

48 2001 (12) BCLR 1284 (T) (Const. Ct.)
http://ww. concourt.gov. za/judgnent s/ 2002/ satch-
wel | . pdf.
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Remuner ati on and Conditi ons of Enploynent Act, [No.]
88 of 1989[,] are to be read as though the foll ow ng
wor ds appear therein after the word 'spouse' - 'or
partner in a permanent same-sex partnership in which
the partners have undertaken reciprocal duties of sup-

port'". Likewise, in Du Toit v. Mnister for Wlfare

and Popul ati on Devel opnent,*® the Court held (by 11

votes to 0) that legislation preventing two female
partners fromjointly adopting two children placed
with them because only "a husband and his w fe" could
do so, was inconsistent with the Constitution, and or-
dered that "section 17(a) of the Child Care Act],]
[No.] 74 of 1983[,] is to be read as though the fol -

| o ng words appear therein ...: or by the two nmem

bers of a permanent same-sex life partnership

jointly""™.

B. Legi sl atures Qutside the United States Are
I ncreasi ngly Providing Equal Treatnent of
Di fferent - Sex and Sane- Sex Coupl es.

Non- bi ndi ng recommendati ons of the Parlianmentary
Assenbly (PACE) of the 44-nenber-state Council of
Eur ope, and of the European Parlianment (EP) of the 15-

menber- st ate European Uni on/ Community (EW C), provide

49 See 2002 (CO)
http://ww. concourt.gov. za/ judgnment s/ 2002/ dutoit. pdf.
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cl ear evidence of a European consensus that differ-
ences in treatnent based on sexual orientation should
be taken very seriously. In 2000, the PACE recom
mended: (a) in Recommendation 1470, that all Counci
of Europe Menber States "review their policies in the
field of social rights and protection of mgrants in
order to ensure that honpbsexual partnership[s] and
famlies are treated on the same basis as heterosexual
partnerships and famlies";® and (b) in Recomrendation
1474, that these Menber States "adopt |egislation

whi ch nakes provision for registered [sanme-sex] part-
ner shi ps".°?

The EP addressed the rights of sanme-sex partners
for the first time in 1994, when it called on the
European Conmi ssion (the executive branch of the EUC
in Brussels) to draft a Recommendati on seeking to end
"the barring of |esbhians and honpsexual couples from
marriage or from an equi val ent |egal framework, [and

guar antee instead] the full rights and benefits of

°0  Reconmendation 1470 (2000) referring to the "Situa-
tion of gays and | esbians and their partners in re-
spect of asylumand imrigration in the nenber states
of the Council of Europe",
http://stars. coe.fr/ Miin.asp?Li nk=/ asp/ doc/ AT-

Menu. asp?Language=E.
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marriage, allowing the registration of [sane-sex]
part nerships".% |n 2000, the EP urged the 15 EU C
Menber States "to anend their |egislation recognising
regi stered partnershi ps of persons of the sane sex and
assigning themthe sane rights and obligations as ex-
ist for registered partnershi ps betwen nen and wonen”
and "to anmend their legislation to grant |egal recog-
nition of extramarital cohabitation, irrespective of
gender " . °3

In addition, there is a strong argunent that EU C
Counci| Directive 2000/ 78/ EC,°* (which bars sexual ori-
entation discrimnation in enploynent), prohibits any
difference in treatnent between the unmarried sane-sex
partners of enployees and the unmarried different-sex
partners of enployees with regard to enpl oynent bene-

fits.®®

>l Recommendation 1474 (2000) referring to the “Situa-
tion of |esbhians and gays in Council of Europe nenber
states”, URL id.

®2 "Resolution on equal rights for honpbsexuals and

| esbians in the EC' (8 Feb. 1994), Oficial Journal
L1994] C 61/40 at 42, para. 14.

3 "Resolution on respect for human rights in the

Eur opean Union (1998-1999)" (16 March 2000), A5-

0050/ 00, para. 57, http://ww.europarl.eu.int/plenary
/default en.htm (Texts adopted).

>4 See supra n. 31

> Any difference in treatment of sane sex and differ-
ent sex partners of enployees would constitute direct
di scrim nation based on sexual orientation in relation
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In sum statutes that do not nerely prohibit dis-
crimnation based on sexual orientation (see |I.C
above), but expressly or inpliedly recogni se sane-sex
couples in at | east one area of the |aw, have been
passed at the national or regional |evel or both in
Austria (crimnal law only), Belgium Denmark,

Fi nl and, France, Cermany, Hungary, |celand, the Neth-
erl ands, Norway, Portugal, Spain,>® Sweden, Switzer-
| and,®’ and the United Ki ngdom (Scotland).®® Appendi x
11 further details legislation extending sone or al
of the rights and duties of unmarried different-sex

couples to unnarri ed sane-sex coupl es.

to "pay" for the enployee, and will not be conpatible
with the Directive once the deadline for inplenenta-
tion expires on Decenber 2, 2003. See, e.g., Wnte-
mut e, at 645-46 (Kees Waal dijk), 667, 669-70 (Mark
Bell). The Directive is likely to overrule the deci-
sion of the European Court of Justice in Gant v.
South West Trains Case C-249/96, [1998] E.C. R 1-621,
http://europa.eu.int/jurisp/cgi-bin/formpl?l ang=en.
°¢ Spain has national |egislation on a few specific

i ssues, especially tenancy succession, and nore gen-
eral regional laws in Aragon, Asturias, the Balearic

| sl ands, Catal onia, Madrid, Navarra and Val encia. See

APpendix L1,
°" Switzerland has legislation in the Cantons of Ge-
neva and Zurich. See Appendix Ill. Legislation has

been proposed at the federal level and in the Cantons
of Bern, Basel -Landschaft and Val ai s.

°8 Scotland has legislation in two areas. See Appen-
dix I'l'l. The whole United Kingdom has executive regu-
lations permtting the inmgration of partners |legally
unable to marry (mainly sanme-sex). England and Wl es
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I11. SOVE FI NAL APPELLATE COURTS ARE LI KELY SOON TO
END THE EXCLUSI ON OF PERSONS W SHI NG TO MARRY
SOVEONE OF THE SAME SEX FROM CI VI L MARRI AGE ON
CONSTI TUTI ONAL GROUNDS, AS SOVE LEQ SLATURES HAVE
ALREADY BEGUN TO DO.

The broad trend in many industrialized denocr a-
cies towards the equal treatnment of persons in sane-
sex couples is beginning to reach its just and | ogi cal
conclusion: the opening up of civil marriage to per-
sons wishing to marry sonmeone of the sanme sex, thereby
ending their discrimnatory exclusion from an inpor-
tant public institution. Their exclusion can be ended
both (A) by final appellate courts applying the non-

di scrimnation principles of constitutions or interna-

tional human rights treaties, and (B) by |egislatures

anmendi ng exi sting marriage |egislation.

A. Sonme Final Appellate Courts Qutside the
United States Are Likely Soon to End the Ex-
cl usi on of Sanme-Sex Couples from Cvil Mar-
riage on Constitutional G ounds.

A final appellate court is nost likely to end the
excl usion of sane-sex couples fromcivil marriage if:
(i) the court sits in a jurisdiction where sexual ori-
entation discrimnation in relation to crimnal |aw,

enpl oynent, housi ng, education, and access to public

accommodati ons has al ready been prohibited; (ii) the

have executive regulations on crimnal injuries com
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court has both the constitutional power to strike down
the discrimnatory exclusion and a tradition of exer-
cising this power; and (iii) the court is presented
wWith a suitable case by one or nore same-sex couples
seeking the right to marry. Al of these factors are
present currently in Massachusetts®® and coul d soon be
present in Canada and South Africa. However, one or
nore of these factors has been mssing, to date, in
several other nations that have addressed the issue of
same-sex narriage.
1. Canada and South Africa Are Two Nations

VWhere Al of the Factors Could Soon Be Pre-

sent, Making it Likely that a Final Appel-

| ate Court May End the Excl usion of Persons

Seeking to Marry Persons of the Sanme Sex

fromCivil Mrriage.

Two jurisdictions where the three factors identi -
fi ed above could soon be present are Canada and South
Africa. In both countries, (i) the equality provision
of the Constitution expressly or inpliedly prohibits
sexual orientation discrimnation (see |I.A above) and
i s suppl enented by | egislation containing simlar pro-
hibitions (see |I.B. and |I.C. above); (ii) the final

appel late court on constitutional matters (the Suprene

Court of Canada and the Constitutional Court of South

pensati on.
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Africa) has both the constitutional power to strike
down the discrimnatory exclusion and a tradition of
exercising this power; and (iii) constitutional liti-
gation by sane-sex couples seeking to contract a civil
marri age could soon reach the final appellate court.
Three sanme-sex nmarriage cases are pending in Can-
ada, and could reach the Suprenme Court of Canada by
| ate 2004 or early 2005.°° |n all three, the trial
court has issued its judgnent. 1In the first case,

EGALE Canada Inc. v. Canada (Att'y Gen.),® Pitfield J.

of the Suprenme Court of British Colunbia (a trial
court) found that the exclusion of same-sex couples
fromcivil marriage is sexual orientation discrimna-
tion violating Section 15(1) of the Canadian Charter
of Rights and Freedons (the equality and non-

di scrimnation provision), but can be justified under

59

o See Appellants' Brief.

I n Canada, nost federal constitutional cases are
litigated first in provincial trial courts rather than
the Federal Court Trial D vision (which has a very
limted jurisdiction), then can be appealed to the
Court of Appeal of the province (the province's high-
est court), and subsequently to the Suprene Court of
Canada (a federal court). Constitutional equality
litigation is generally under the federal Constitution
(whi ch includes the Canadi an Charter of Rights and
Freedons), because no province has a bill of rights in
its Constitution(unlike in Massachusetts).

61 See http://ww. courts. gov. bc. ca/j db-txt/SC/ 01/ 13/
2001BCSC1365. ht m (Cct. 2, 2001).
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Section 1 of the Charter ("The Canadi an Charter
guarantees the rights and freedons set out in it sub-
ject only to such reasonable |imts prescribed by |aw
as can be denonstrably justified in a free and denoc-
ratic society"), because "the one factor in respect of
whi ch there cannot be simlarity is the biological re-
ality that opposite-sex couples may, as between them
sel ves, propagate the species and thereby

n62

per petuat e humanki nd. Sane-sex coupl es cannot.

In the second case, Hal pern v. Canada (Att'y

Gen.),% three judges of the Ontario Superior Court of
Justice (Divisional Court) (a trial court) held unani-
nmously that the exclusion of sanme-sex couples from
civil marriage is sexual orientation discrimnation
violating Section 15(1) of the Canadian Charter (Con-
stitution) and cannot be justified under Section 1.
Witing for the Court, LaForne J. rejected the British
Col unbi a court's reasoni ng that the purpose of nmar-
riage i s procreation:
238. | do not agree that the evidence
supports the [governnent's] proposition

that procreation is the essential objective
of marriage. |ndeed, the evidence actually

62 1d. at para. 205.

3 Nos. 684/00, 39/2001;

http://ww. sgm aw. confuserfiles/filesevent/file_ 141362
0_hal pern. pdf (Ontario Super. C. July 12, 2002).
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denonstrates that it was only recently -
when sane-sex coupl es began to advance
clainms for equal recognition of their conju-
gal relationships - that sone courts began
to infer that procreation was an essenti al
conponent to marriage. There is sinply no
evi dence that convinces ne that those ear-
lier courts, when devel opi ng the conmon | aw
rules regarding the validity of marriage and
capacity, viewed procreation as the purpose
of marri age.

239. By way of exanple, it is well-
est abl i shed in annul nent cases that a mar-
riage is valid and not voidable despite the
fact that one spouse refuses to have sexual
intercourse, or is infertile, or insists on
usi ng contraceptives when having sexual in-
t ercourse

240. | reach the same concl usi on when
| ook to those cases where the husband is
unabl e to consummate the marriage due to im
potence resulting from advanced age. In
t hose cases, Canadi an courts have consis-
tently ruled that the marriage i s understood
to be for the purpose of "conpani onship” and
is therefore valid, and not voidable. ..

242. In sum | do not accept that the
obj ective of procreation is a basis that can
support the restriction agai nst sanme-sex
marriage. Rather, it could reasonably be
argued ... that it appears to be a nere pre-
text used to rationalize discrimnation
agai nst | eshi ans and gays.

243. One coul d reasonably reach the
conclusion that the real, although unstated,
purpose of the restriction is to preserve
t he exclusive privileged status of hetero-
sexual conjugal relationships in society.

I f that was an underlying purpose - and | do

not go so far as to decide that it is - it
could not be justified in a free and denoc-
ratic society ... [and] would itself be

discrimnatory and contrary to Charter val -
ues

-37-



He then considered the fit between the end (pro-
noting procreation) and the neans (excl udi ng sane- sex
couples fromcivil marriage):

248. Assuming [contrary to the above
conclusion] that part of what constitutes
the purpose of marriage is to foster and
provi de institutional support for adult re-
| ati onships that allow for the possibility
of procreation and child-rearing - the re-
striction agai nst same-sex marriage, | find,
is not rationally connected to this objec-
tive. There is sinply no evidentiary basis
to support the proposition that granting
sane-sex couples the freedomto marry woul d
ei ther dimnish the nunber of children con-
ceived by heterosexual couples, or reduce
the quality of care with which heterosexua
couples raise their children

249. Sane-sex coupl es experience, and
raise children as a result of a variety of
reproductive and parenting arrangenents,
none of which is unique to sane-sex part-
ners. Both sane-sex and heterosexual cou-
pl es foster children, adopt children, con-
ceive children by neans of assisted concep-
tion and surrogacy, and form bl ended fam -
lies with children from previous relation-
ships. The fact that many heterosexual cou-
pl es al so conceive children through hetero-
sexual intercourse is not, | find, a ra-
tional basis for distinguishing between all
het er osexual and same-sex coupl es by grant-
ing only the fornmer access to the institu-
ti onal supports of marriage.

250. ... | find that, the restriction
agai nst sane-sex marriage fails the rationa
connection test because it is both: overin-
clusive in that it allows non-procreative
het erosexual s to marry; and underi ncl usive
because it denies sane-sex parents and i n-
tended parents the right to marry.
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Bal anci ng the exclusion's deleterious effects
against its benefits, he concl uded:

261. The restriction agai nst same-sex
marriage is an offense to the dignity of
| esbi ans and gays because it |limts the
range of relationship options available to
them The result is they are denied the
aut onony to choose whether they wish to
marry. This in turn conveys the om nous
nmessage that they are unworthy of marriage.
For those same-sex couples who do wish to
marry, the inmpugned restriction represents a
rejection of their personal aspirations and
the denial of their dreans.

262. There is no neaningful evi-

dence that points to any legitinmate benefit
to the rights denial.

Havi ng found unconstitutional discrimnation, the
t hree judges in Hal pern disagreed as to the renedy.
LaForme J. woul d reformul ate the conmon-1aw rul e®* so
that it would define civil marriage as "the |awful un-
ion of two persons to the exclusion of all others”,
and woul d order the i mmedi ate i ssuance of marriage |i-
censes to the plaintiff same-sex couples. Blair
R S.J. would also refornulate the comon-law rule in
this way, and ultimtely order the issuance of mar-
riage licenses, but only after giving the federal Gov-

ernnent two years to introduce | egislation amendi ng

®4  The federal Parlianment has never exercised its con-
stitutional power to incorporate this rule into a fed-
eral statute for the 9 provinces and 3 territories
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the common-law rule. Smth A C.J. would give the fed-
eral Government two years to introduce | egislation
that would renmedy the constitutional violation. Be-
cause LaFornme J. would clearly prefer the remedy of
Blair RS. J., the majority decision on the renedy is

t hat same-sex couples in the Province of Ontario wll
be entitled to nmarriage |icenses on July 12, 2004, if
the federal Government has not acted by then.

In the third case, Hendricks v. Québec (Procureur

Général) (Att'y Gen.),® Lenmelin J. of the Superior

Court of Québec (District of Montréal) (a trial court)
agreed with the conclusion of the three Ontario judges
t hat the exclusion of sanme-sex couples fromcivil mar-
riage is sexual orientation discrimnation contrary to
Section 15(1) of the Canadi an Charter and cannot be
justified under Section 1. In finding that there was
"discrimnation”, she rejected the argunent that ex-

i sting Québec and federal |egislation provided suffi-
cient rights and duties to sane-sex couples. This ex-
isting legislation allows sanme-sex couples to contract

a "civil union” which is identical to civil marriage

with common- | aw systens (as opposed to Québec's Civil
Code) .
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for all purposes of provincial |aw ®®

Mor eover, unmar -
ried di fferent-sex couples and sanme-sex couples in
Québec are generally treated under Canadi an federa
| aw, after one year of cohabitation, in the same way
as married different-sex couples.®

Despite this "al nbst but not quite equal” situa-
tion, Lenelin J. concluded that there is a difference

in treatment which is discrimnatory:

133. These laws correct certain inequities
and confirm social acceptance of a new real -

ity. It remamins the case that M. Hendricks
and M. LeBoeuf do not have the right to
marry each other ... They are thus de-
prived of the choice of the type of union in
which they wish to live their union ...°®8

She noted that, under Québec |aw, they have the
choi ce of being "de facto spouses” or "civil union
spouses”, but cannot be "married spouses”. Different-
sex couples in Québec have all three options. She

t hen quoted Linden J. of the Federal Court of Appeal:

®>  No. 500-05-059656- 007, http://ww.jugenments. qc.
ca/ cs/200209fr. htmM (Cour Super., Mntreal, Quebec
Sept. 6, 2002).

" See infra n. 90,

®7  See Mbderni zation of Benefits and Obligations Act,
Statutes (S.) of Canada 2000, chapter (c.) 12,
http://ww. parl . gc. cal/ 36/ 2/ par | bus/ chanbus/ house/ bills
[/ governnment/ G 23/ C-23_4/ C-23_cover-E. htm; Inmgration
and Refugee Protection Act, S.C. 2001, c. 27, s.

12(1),

http://ww. parl.gc. cal/ 37/ 1/ parl bus/ chanbus/ house/bills
/[ governnment/ G 11/ C-11_4/C-11 cover-E. htm .
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One cannot avoid the conclusion that offer-
ing benefits to gay and | esbi an partners un-
der a different schene from het erosexua
partners is a version of the separate but
equal doctrine. That appalling doctrine mnust
not be resuscitated in Canada four decades
after its nuch heral ded death in the United
St at es. ©°

Wth regard to the renedy, Lenelin J. agreed with
Smth A C.J. of the Ontario court and gave the federal
Governnment two years to renedy the constitutional vio-
| ation, wthout specifying what woul d happen on Sep-
tenber 6, 2004 if the federal CGovernnent did not act.

I n EGALE Canada Inc., the |losing parties have ap-

pealed to the British Colunbia Court of Appeal. In
Hal pern and Hendricks, the federal CGovernnent has ap-
peal ed to the Courts of Appeal of Ontario and Québec
respectively, "to keep its options open". At the sane
time, it has started a public consultation process in-
vol vi ng hearings before a conmttee of the federal
Parliament, to decide whether it should accept the

Hal pern and Hendri cks deci sions and change the | aw.

If it does so, the Governnents of Ontario, Québec and
Mani t oba have said that they are willing to i ssue mar-

riage |l icenses to sane-sex couples. Absent a change

®8  Hendricks, at para. 133 (unofficial translation).
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in the federal |aw that woul d open up civil marriage
to sane-sex couples, the three cases are |likely to be
deci ded by the Courts of Appeal and reach the Suprene
Court of Canada in |ate 2004 or early 2005. The best
i ndi cation of how the Suprenme Court mght rule is its
recent 8-1 decisionin M v. H (see Il.A above),
which effectively held that same-sex couples nust be
granted all the rights and duties of unmarried differ-
ent-sex coupl es under federal, provincial and territo-
rial law (and which has led to the anendnent since
1999 of hundreds of laws) (see Appendix I11).

In South Africa (estimted popul ati on of
43,000,000 in 1999), the first constitutional chal -
| enge to the exclusion of same-sex couples from civi
marri age began in the Pretoria High Court (a trial

court) on June 28, 2002: Marie Fourie and Cecilia

Bonthuys v. Mnister of Home Affairs.’® Al though the

case was dism ssed on Cct. 18, 2002, for technica
reasons and not on the nmerits, the plaintiffs have ex-

pressed an intent to appeal. In addition, the Lesbian

® |d. at para. 134, quoting from Egan v. Canada,

[1993] 3 F.C. 401 (Federal Court of Appeal of Canada)
gdissenting opi nion) (enphasis in original).

Case No. 17280/02, H gh Court of South Africa,
Transvaal Provincial Division, Pretoria. See
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and Gay Equality Project has indicated its intent’? to
initiate a second simlar challenge to the constitu-
tionality of the comon-law rul e prohibiting sane-sex
marriage. > In view of the South African Constitu-

tional Court's decisions in National Coalition for Gy

and Lesbian Equality, Satchwell, and Du Toit (see

I1.A above), and its willingness to require the ex-
tension of rights to sane-sex couples with i mredi ate
effect, it seens |ikely that the Constitutional Court
when faced with such a case will refornmulate the com
mon-law rule in a way that will open up civil marriage
to sane-sex couples, with i medi ate effect.
2. Several Nations Mss A Key Factor To En-
able Their Final Appellate Courts to End

the Excl usion of Sane- Sex Couples from
Cvil Mrriage on Constitutional G ounds.

It was the |l egislature and not the courts in the
Net herl ands that permtted sanme-sex couples to marry
civilly (see Il1.B below). Oly the legislature could
have taken that step because Dutch courts do not have
the power to strike down Acts of the Dutch Parlianent

that violate the equality provision of the Dutch Con-

http://ww. sunti nes. co. za/ busi ness/ | egal / 2002/ 07/ 08/ ca
rmel 06. asp (July 7, 2002).

L See http://ww.tiscali.co.zal news/ news_center _
Lesbia. 538432. htm .
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stitution.” The Courts have the power to strike down
| aws that violate an international human rights
treaty, but the Dutch Suprenme Court has been rel uctant
to depart fromthe case-law of the European Court of
Human Rights with respect to the right to marry. The
Dutch courts also quite often refer controversial dis-
crimnation issues to Parlianent, rather than find a
violation of Article 14 of the European Convention on
Human Ri ghts, or of Article 26 of the International
Covenant on Gvil and Political R ghts. Both the in-
stitutional constraints and the practices of judicial
restraint led to the rejection by the Dutch Suprene
Court in 1990 of a claimby two wonen who wanted to
marry each other. ™

I f any final appellate court in Europe were to
hear a constitutional challenge by a sane-sex couple
today, it is quite likely that such a court would not

foll ow the 1990 decision of the Dutch Supreme Court.’®

2 The Marriage Act 1961 (No. 25 of 1961) is silent on
this question.
3 See Kees Wal dijk, "Constitutional Protection
Agai nst Discrimnation of Honpsexuals,"” 13 J. Hono-
sexuality 57 (1986-87).

Hoge Raad [ Suprene Court], COct. 19, 1990, [1992]
N. J. 129.
> 1d., or the 1995 decision of the Hungarian Consti -
tutional Court (as it relates to access to civil mar-
riage), supra n. 40 or Herr S. & Herr W, GCernman Fed-
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First, there have been w despread changes in the
treat nent of sane-sex couples around the world since
1990. The nunber of jurisdictions with |aws recognis-
i ng sane-sex partnerships in at |east one area rose
from3 in 1990 to at |east 45 as of Cctober 2002.7°
Second, there has been a recent, dramatic change
in the European Court of Human Rights' interpretation
of Article 12 of the European Convention on Human
Rights: "Men and wonmen of marri ageabl e age have the
right to marry and to found a famly, according to the
national |aws governing the exercise of this right."
Hi storically, the Court's interpretation had been that
"Article 12 refers to the traditional marriage between
persons of opposite biological sex". In 1998, the
Court reaffirmed this interpretation (by 18 votes to

2) in Sheffield & Horshamyv. United Kingdom which

concerned the right of a post-operative transsexua
woman to marry a non-transsexual man (whose sex is

different from her post-operative sex but the sanme as

eral Constitutional Court (Bundesverfassungsgericht),
No. 1 BvR 640/93 (Cct. 4, 1993), [1993] Neue Ju-

ri sti sche Wochenschrift 3058.

" See Appendix IIl; and Wntenute at 759-62 (38 ju-
risdictions as of Cctober 2001).
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her chronosomal or birth sex).’” However, on July 11,
2002, the Court radically changed its interpretation

of Article 12 in Goodwin v. United Kingdom which

dealt with the same issue.’® The Court held unani -
mously (by 17 votes to 0):

98. Reviewing the situation in 2002, the
Court observes that Article 12 secures the
fundanmental right of a man and worman to
marry and to found a famly. The second as-
pect is not however a condition of the first
and the inability of any couple to conceive
or parent a child cannot be regarded as per
se renoving their right to enjoy the first
limb of this provision [the right to marry].

100. It is true that the first sentence re-
fers in express terns to the right of a man
and wonan to marry. The Court is not per-

suaded that at the date of this case it can

still be assuned that these terns nust refer
to a determ nation of gender by purely bio-
| ogical criteria ... There have been nmjor

social changes in the institution of mar-
riage since the adoption of the Convention
[in 1950] as well as dramatic changes
br ought about by devel opnents in nedicine
and science in the field of transsexuality.
The Court has found above ... that a test of
congruent biological factors can no | onger
be decisive in denying | egal recognition to
t he change of gender of a post-operative
transsexual. ... The Court would al so note
that Article 9 of the recently adopted Char -
ter of Fundanental Ri ghts of the European
Uni on departs, no doubt deliberately, from
the wording of Article 12 of the Convention
in renoving the reference to nen and wonen
[Article 9 of the E. U Charter reads:

T 11998] 3 FCR 141 (Eur. . H R July 30, 1998)
para. 66.
8 12002] 2 FCR 577 (Eur. &. HR July 11, 2002).
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"The right to marry and the right to found a
famly shall be guaranteed in accordance
with the national |aws governing the exer-
cise of these rights."']

101. ... [I]t is artificial to assert that
post - operative transsexual s have not been
deprived of the right to marry as, according
tolaw, they renmain able to marry a person
of their fornmer opposite sex. The applicant
inthis case lives as a woman, is in a rel a-
tionship with a man and would only wish to
marry a man. She has no possibility of doing
So [ because her marriage woul d be legally
sane-sex in the United Kingdonj. In the
Court's view, she may therefore claimthat
the very essence of her right to marry has
been i nfringed. (Enphasi s added.) "®

The Court's reasoning clearly |eaves the door
open to a future interpretation of Article 12 as re-
quiring, as a result of "major social changes", not
only that post-operative transsexual persons be per-
mtted to contract "chronosonally same-sex" civil mar-
riages, but also that |eshian, gay and bi sexual per-
sons be permtted to contract civil marriages.

Wil e t he European Court of Human Ri ghts has yet
to consider a case like the one before this Court, the
United Nations Human Rights Conmttee did so in Joslin

v. New Zeal and.®® The Committee found that the deni al

of civil marriage licenses to two | eshian couples did

not violate the International Covenant on Cvil and

" Goodwin at paras. 98-101
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Political Rights, holding tersely that use of the term
"men and wonen" (rather than "everyone" or "all per-
sons") in Article 23(2) of the Covenant ("The right of
men and wonmen of marriageable age to marry and to
found a famly shall be recognized.") neant that the
Covenant only requires different-sex unions to be rec-
ogni zed as nmarriages. Joslin is not a persuasive au-
thority in Massachusetts for three reasons: First,

t he Massachusetts Constituti on does not contain a pro-
vi si on analogous to Article 23(2) of the Covenant on
whi ch the Joslin court based its holding. To the con-
trary, the Massachusetts Constitution includes express
liberty protections, equal protection provisions and a
prohi bition on discrimnation based on sex.?® Sec-
ondly, in adopting its rigid interpretation of "nen
and wonen", the Commttee referenced pre-Goodw n deci -
sions of the European Court, but not Goodw n, indicat-
ing that it was not aware that the European Court of
Human Ri ghts had changed its interpretation of the al -
nost identical text of Article 12 of the European Con-

vention only six days prior to the Conmittee' s deci -

80 (Communi cation No. 902/1999) (17 July 2002), U.N
Doc. CCPR/ C/ 75/ D/ 902/ 1999 (2002).

8 Mass. Const., Pt. 1, arts. |, VI, VIl and X (as
anended) .
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sion. Third, two concurring nenbers of the Committee
stressed that New Zeal and grants rights and duties to
unmarried couples (both sanme-sex and different-sex) in
certain areas of the law, which is not the case in
Massachusetts. 2

The factors naking it nore likely that a final
appellate court will end the exclusion of same-sex
couples fromcivil marriage on constitutional grounds
have not been present to date in other denocracies,
such as Israel (which has only religious nmarriage and
not civil marriage), Australia (which [acks a conpre-
hensi ve constitutional bill of rights), and New Zea-
| and (where the courts do not have the power to strike
down Acts of Parlianent inconsistent with the Bill of

Ri ghts).?83

82 see, e.g., Collins v Guggenheim 417 Mass. 615
51994).
® In Quilter v. Attorney-General, [1998] 1 N.Z. L.R
523, http://ww. brookers. co. nz/l egal /judgnments, al
five judges of the New Zeal and Court of Appeal (the
country's highest court) agreed that the Mrriage Act
1955 coul d not be interpreted as permtting sane-sex
couples to marry. Thus, whether or not the Act was
discrimnatory (Justice Thomas thought that it was),
the Court could not strike it down because of s. 4 of
the New Zeal and Bill of Rights Act 1990: "No court
shall, in relation to any enactnent ...(a) Hold any
provision ... in any way invalid or ineffective; or
(b) Decline to apply any provision ... by reason only
that the provision is inconsistent with any provision
of this Bill of Rights.” The case was then taken to
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B. Some Legislatures Qutside the United States
Have Begun to End the Exclusion of Sane- Sex
Couples fromGi vil Marriage.

The first legislature in the world to end the ex-
clusion of sane-sex couples fromcivil marriage was
the Parlianment of the Netherlands (popul ati on of
15, 800, 000), which passed the "Act of 21 Decenber
2000, anending Book 1 of the Gvil Code, concerning
the opening up of marriage for persons of the sane sex
(Act on the Qpening Up of Marriage)".%" The Act
amended the Cvil Code as foll ows:

Article 30(1). A marriage can be contracted

by two persons of different sex or of the

sanme sex.

The Act cane into force on April 1, 2001, and the
world's first civil marriages of sane-sex couples were
celebrated at Anmsterdam City Hall shortly after m d-
ni ght .

The Parliament of Bel gi um (popul ati on of
10, 200,000) is likely to be the second |egislature to

open up civil marriage to sanme-sex couples. O June

22, 2001, the Cabinet (Conseil des M nistres) approved

the United Nations Human Rights Conmttee, sub nom
Joslin v. New Zeal and, id.

84 See Staatshlad 2001, No. 9, http://ww.eerstekaner.
nl / 9202266/ d/ w26672st . pdf (Dutch), http://athena.

| ei denuniv.nl/rechten/ meijers/index. php3?m=10&c=69
(unofficial translation).
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a draft bill (avant-projet de loi) that would anend

the Civil Code so as to treat same-sex and different-
sex couples equally in relation to marri age, except
with regard to filiation (presunptions of parenthood)
and joint adoption of children. According to the
Governnent's press rel ease:

In our contenporary society, marriage is
lived and felt as a (formal) relationship
bet ween two persons, having as its main
object the creation of a |lasting community
of life. Marriage offers to the two
partners the possibility of publicly
affirmng their relationship and the
feelings that they have for each other.
Mentalities having evolved, there is no
| onger any reason not to open narriage to

persons of the same sex. ... The bill's
starting point is ... equality of treatnent,
inrelation to marri age, of honpbsexual and
het er osexual couples. The bill renoves,

consequently, a discrimnation found in our
| egi sl ati on because of an historical

context. Marriage has neverthel ess a great
synbolic value and a | egal inpact on the
status of a person. If two persons want to
commt thenselves to such a relationship, no
di scrim nation based on sex or sexual
relationships [affinités sexuelles] can be
an obstacle to their intention. This neans
that the rules relating to ... marriage ...
shoul d, as far as possible, be applicable to
a nmarriage between persons of the sane sex.?®°

8  Communi qué de presse, "Mariage de personnes du nméme

sexe" ("Marriage of persons of the same sex"), June
22, 2001, http://194.7.188.126/justice/index_fr.htm
(Comuni qués) (unofficial translation).
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The bill was introduced in the Chanber of
Representatives on March 14, 2002,% and would add the
follow ng provision to the Cvil Code: "Article 143.
Two persons of different sex or the sane sex can
contract a marriage."

One reason why sone European jurisdictions have
del ayed opening up civil marriage to sane-sex coupl es,
and have instead created "separate and not quite
equal " institutions of "registered partnership" for
same-sex couples, is that they wanted to excl ude sane-
sex coupl es from second-parent adoption and joint
adoption of children. Massachusetts, by conpari son,
has | egally recognized joint |egal parenting by same-
sex couples for alnobst a decade.® At the same tine,
several European jurisdictions are also starting to
accept the idea of a child having two | egal parents of

t he sanme sex.

8 pProjet de loi ouvrant le nmariage & des personnes de

nénme sexe et nodifiant certaines dispositions du Code

civil [Governnment bill opening up narriage to persons
of the sanme sex and nodifying certain provisions of
the civil code], Chanber Bill No. 1692, http://ww.

| achanbr e. be/ docunent s/ 1692/ 1. pdf ; repl aced by Propo-
sition de loi (non-Government bill) ouvrant |e nariage
a des personnes de néne sexe et nodifiant certaines

di spositions du Code civil, Senate Bill No. 2-1173
(May 28, 2002), http://ww. senat.be (Public, Pour al-
ler plus loin, dossiers, dossiers, 2-1173, chercher).
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The Net herl ands introduced joint adoption of
children living in the Netherlands by sane-sex coupl es
at the sanme tinme as it opened up civil marriage to
same- sex couples, but made an exception for intercoun-
try adoptions by same-sex couples.® The Swedish Par-
| i anment voted on June 5, 2002 to open up joint adop-
tion, domestic and intercountry, to sanme-sex couples
who have registered their partnerships.® Renpval of
this distinction between registered partnership and
civil marriage, along with the abolition of a related
restriction on access to donor insem nation for |es-

bi an coupl es (which does not exist in Massachusetts),

87 See Adoption of Tammy, 416 Mass. 205 (1993); Adop-
tion of Susan, 416 Mass. 1003 (1993).

88 "Act of 21 Decenber 2000 anmendi ng Book 1 of the
Civil Code (adoption by persons of the sane sex)",

St aat sbl ad 2001, No. 10, http://ww. eer st ekaner. nl
19202266/ d/ w26673st. pdf (Dutch), http://athena.

| ei denuniv.nl/ rechten/neijers/index. php3?m=10&c=69
(I'nformati on about Law and Honpsexuality) (unofficial
transl ation).

89  See SFS 2002: 603, http://ww. noti sumse (Forfatt -
ni ngar, SFS @uiden). Joint adoption is also permtted
in the Spani sh autononobus conmunity of Navarra, (sub-
ject to a challenge to the conpetence of the Navarra
legislature in this area that is pending before the
Tri bunal Constitucional (Constitutional Court)) and
woul d be permitted in England and Wal es under an
anendnent to the Adoption and Children Bill passed by
t he United Kingdom s House of Commons by 301 votes to
174 on May 20, 2002 (but not yet accepted by the House
of Lords). Second-parent adoption is permtted in the
Net her | ands, Sweden, Navarra (Spain), Denmark and | ce-
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shoul d pave the way for the opening up of civil mar-
riage to same-sex couples in Sweden.

The National Assenbly of Québec woul d probably
have been the first legislature in North America to
open up civil marriage to sane-sex couples, were it
not for a provision of the Canadi an Constitution which
has been interpreted as giving the federal Parlianment
t he exclusive power to regulate capacity to marry
(while provincial legislatures authorise the issuance
of marriage |icenses).® The National Assenbly did the
nost that it was able to do and passed, on June 7,
2002, by 87 votes to O, a bill creating a new institu-
tion of "civil union" that is parallel in all respects
to civil marriage.®!

The fact that civil marriage has been | egisla-

tively opened up to same-sex couples in the Nether-

| and, and woul d be permitted in England and Wal es un-
der the pending bill.

% See Constitution Act, 1867, s. 91 ("... the excl u-
sive Legislative Authority of the Parlianment of Canada
extends to all Matters comng within ... 26. Marriage

and Divorce"), and s. 92 ("In each Province the Legis-

| ature nmay exclusively nake Laws in relation to ..

12. The Sol emmi zation of Marriage in the Province").
°LAn Act instituting civil unions and establishing

new rules of filiation, S.Q 2002, c. 6, 2nd session,

36th legislature, Bill 84,

http: // publi cati onsduquebec.

gouv. gc.ca/en/ frane/index. htm, Laws and Regul ati ons,

Bills (English).
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|l ands, is in the process of being opened up in Bel -
gium and woul d have been opened up in Québec (but for
a constitutional obstacle), neans that an end to the
di scrim natory exclusion of persons desiring to marry
an individual of the sane sex is far from being "un-
thinkable.” On the contrary, it represents the only
just outcome, an outcone that wll eventually be com
nmon t hroughout denocratic nations, and which this
Court has the power and duty, by enforcing the rights
protected under the Massachusetts Constitution, to
bring to the people of the Commonweal th of Massachu-

setts without further del ay.
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Concl usi on

For all of the above reasons, this Court should
all ow the appeal and enter an order declaring that
civil marriage nust be nmade available to the Appel -
lants on the sane terns as other individuals in the
Commonweal t h of Massachusetts.
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ORGANI ZATI ONS ET AL.

By their attorneys,

Martin J. Newhouse, BBO #544755
Kat hari ne Bol | and, BBO #629281
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APPENDI X |
AM CI CURI AE:

| NTERNATI ONAL HUVAN RI GHTS ORGANI ZATI ONS
AND LAW PROFESSORS

Human Ri ghts Organi zati ons

Coalition gaie et |esbienne du Québec (Gay and Lesbi an
Coal ition of Québec), Québec City, Québec, Canada

EGALE Canada Inc., Otawa, Ontari o, Canada

Equal ity Now, New York, New York

Fédération internationale des |ligues des Droits de
| " Honme (FIDH)(International Federation for Human
Ri ghts), Paris, France

Human Ri ghts Watch, New York, New York, USA

| LGA (International Lesbian and Gay Associ ation),
Brussel s, Bel gi um

| LGA- Eur ope (the European Region of the ILGA),
Brussel s, Bel gi um

| LGA- North Anerica (the North American Region of the
| LGA), Québec City, Québec, Canada and New YorKk,
New Yor k, USA

I nter-Anerican Center for Human Ri ghts, Fort Lauder-
dal e, Florida, USA

Interights, London, United Ki ngdom

I nternational Lesbian and Gay Law Associ ation (IL-

GLaw) ,
Toronto, Ontario, Canada

Japan Association for the Lesbian and Gay Movenent
(OCCUR), Tokyo, Japan

Lesbi an and Gay Equal ity Project, Johannesburg, South
Africa

Lesbi an and Gay Legal Equality, Wellington, New Zea-

| and

Pink Cross (Swi ss Gay Federation), Bern, Switzerland

Recht skom tee (Law Commttee) LAMBDA, Vienna, Austria

Law Professors (in the U S. sense, except as otherw se
i ndi cat ed)

Rebecca Bailey-Harris
Faculty of Law, University of Bristol, United Kingdom

Ni chol as Banforth
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Faculty of Law and Queen's Col |l ege, University of Ox-
ford, United Kingdom

Mar k Bel |

Faculty of Law, University of Leicester, United King-
dom
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Daniel Borrillo
Faculty of Law, Université de Paris X (Nanterre),
France

Donal d Casswel |
Faculty of Law, University of Victoria, British Colum
bi a, Canada

Ni gel Christie (Ph.D. Candi date)
School of Law, University of Wi kato, New Zeal and

Brenda Cossnan
Faculty of Law, University of Toronto, Ontario, Canada

Aivier De Schutter
Faculty of Law, Université Catholique de Louvain, Bel -
gi um

Laurence Hel fer
Loyol a Law School, Los Angeles, California, USA

Kat hl een Lahey
Faculty of Law, Queen's University, Kingston, Ontari o,
Canada

Bruce MacDougal
Faculty of Law, University of British Colunbia, Van-
couver, Canada

Yuval Merin
School of Law, College of Managenent, Ri shon LeZi on,
| srael

Jenni M || bank
Faculty of Law, University of Sydney, New South Wl es,
Australia

Wayne Morgan
Faculty of Law, Australian National University, Can-
berra

Bruce Ryder
OGsgoode Hall Law School, York University, Toronto, -
tari o, Canada

El sa Steyn
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Rands Afri kaans University, Johannesburg, South Africa

Kristen \Wal ker
Faculty of Law, University of Ml bourne, Australia

Kees Waal dij k
Faculty of Law, Universiteit Leiden, Netherlands

Janmes D. Wlets
Shepard Broad Law Center, Nova Sout heastern Univer -
sity, Fort Lauderdale, Florida, USA

Robert Wntenute
School of Law, King' s College, University of London,
Uni ted Ki ngdom

Hans Ytterberg

Associ ate Judge of Appeal and QOrbudsnman agai nst Di s-
crimnation because of Sexual Oientation, Stockholm
Sweden
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APPENDI X 1192

EUROPEAN TREATI ES AND LEG SLATI ON
AND NATI ONAL CONSTI TUTI ONS AND LEG SLATI ON EXPRESSLY
PROHI Bl TI NG DI SCRI M NATI ON BASED ON SEXUAL
ORI ENTATI ON3

1. EURCPEAN TREATIES AND LEG SLATI ON
Eur opean Uni on

Treaty establishing the European Community, Rone, 25
March 1957, Article 13 (inserted as Article 6a
and renunbered as Article 13 by the Treaty of
Anmst erdam 2 COctober 1997), http://europa.eu.int/
eurl ex/en/treaties/index. htm ("sexual ori ent a-
tion") (in force on 1 May 1999; authorises a | eg-
islative prohibition; is not itself a prohibi-
tion)

Council Directive 2000/78/EC of 27 Novenmber 2000
[ adopted under Article 13 of the EC Treaty] es-
tablishing a general franework for equal treat-
ment in enploynent and occupation, Oficial Jour-
nal [ 2000], series L, i ssue 303, p. 16,
http://europa.eu.int/eurex/en/lif/dat/2000/en_300
LO078. ht M ("sexual orientation") (nust be inple-
mented by 2 Decenber 2003 in all fifteen European
Uni on menber states, and especially in Austria,
Bel gium Germany, G eece, Italy, Portugal and the
United Kingdom which did not have any such na-
tional |egislation as of August 2001)

2. NATI ONAL ( FEDERAL, STATE) CONSTI TUTI ONS

Brazi |

St at es:

9 pppendices Il and Il were first published as
part of Wntenute & Andenas.

% O a simlar or broader ground which is in-

tended to cover sexual orientation (or same-sex sexua
orientation).
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Mato G osso - Constitution, 1989, Article 10.11
("orientacdo sexual")

Sergipe - Constitution, 1989, Article 3.11 ("orienta-
cao sexual ")

Ecuador - Constitution, 1998, Article 23(3),
htt p://ww. geor get own. edu/ pdba/ Consti t uti ons/ Ecua
dor/ ecuador98. html ("ori entaci 6n sexual")

Fiji Islands - Constitution Anmendnent Act 1997, sec-
tion (s.) 38(2)(a),
http://confinder/richnond. edu/Fiji | sl ands. ht m
("sexual orientation")

Cer many

States (Lander):

Berlin - Consti tution, 1995, Article 10(2),

http://ww. dat enschut z-
berlin. de/ gesetze/ berlin/verfass/verfass. htm
("sexuelle ldentitat")

Brandenburg - Constitution, 1992, Article 12(2),
http://ww. | andt ag. brandenbur g. de/ rand 6e. ht m
("sexuelle lIdentitat™")

Thuringi a - Constitution, 1993, Article 2(3),
http://ww. t hueri ngen. de/ de
(Verfassung) ("sexuelle Oientierung")

South Africa - Constitution of the Republic of South
Africa Act (No. 200 of 1993), Secti on 8(2)
(transitional Consti tution) (" sexual ori ent a-
tion"); Constitution of the Republic of South Af-
rica (No. 108 of 1996), Sections 9(3), 9(4)

(final Constitution) (" sexual orientati on");
texts at
http: //ww. parlianment. gov. za/ act s/ i ndex. asp

Switzerland - Federal Constitution, adopted on 18
April 1999, Article 8(2),
http://ww. adm n. ch/ch/f/rs/101/i ndex. ht m
("Lebensform', "node de vie", "nobdo de vita";

"way of life")

3. NATI ONAL ( FEDERAL, STATE, PROVI NClI AL, TERRI TORI AL,
LOCAL) LEG SLATI ON

Argenti na
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Buenos Aires (Autononous City of) — Constitution, 1
Cct. 1996, Article 11,
http://ww. | egi sl atura. gov. ar/ 1l egi sl a/ constcba. h
tm# TocO ("orientaci 6n sexual")

Australia

Federal (Commonwealth) Level - Wrkplace Relations Act
1996, s. 170CK,
http://ww. austlii.edu.au/au/legis/cth/consol act

/ wral996220 ("sexual preference"; dism ssal only)

States and Territories:

Australian Capital Territory - Discrimnation Act
1991, s. 7(1)(b),
http://ww. austlii.edu.au/au/l egis/act/consol act

/ dal1991164 ("sexuality")
New South Wales - Anti-Di scrimnation Act 1977,
Part 4C,
http://ww. austlii.edu.au/au/l egi s/ nsw consol act
[ aal977204
("honosexual ity" added in 1982)

Northern Territory - Anti-Di scrimnation Act 1992, s.
19(1) (c),
http://ww. austlii.edu.au/au/legis/nt/consol act/
aa204 ("sexuality")

Queensl and - Anti-Discrimnation Act 1991, s. 7(1)(I),
http://ww. | egi sl ation. gl d. gov. au/ Legi sl ati on%20D
ocs/ Current A. ht m
("lawful sexual activity")

South Australia - Equal Opportunity Act, 1984, ss.
5(1), 29(3),
http://ww. austlii.edu.au/au/l egi s/sal/consol act/
€0al984250 ("sexuality")

Tasmani a - Anti-Discrimnation Act 1998,
http://ww. t hel aw. t as. gov. au/ sear ch
ss. 3, 16 ("sexual orientation", "lawful sexua
activity")

Victoria - Equal Opportunity Act 1995, ss. 4, 6,
http://ww. austlii.edu.au/au/legis/vic/consol act

/ e0al995250, as anmended by Equal Opportunity
(Gender ldentity and Sexual Olientation) Act
2000,

http://ww. dms. dpc. vi c. gov. au (Statute Book)
("lawful sexual activity", 1995; "sexual orienta-
tion", 2000)
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Western Australia - Acts Anendnent (Lesbian and Gay
Law Reform Act 2002 (royal assent, 17 Apri
2002),
http://ww. parliament.wa. gov. au/ parlianment/bills.
nsf/ BASDES5EC7B2BF7548256B03003D16A6/ $Fi |l e/ Bi | | +7
3-3. pdf ("sexual orientation")

Austri a

Federal Level - see European Union, Council Drective
2000/ 78/ EC ("sexuell e Ausrichtung"); Richtlinien-
Ver ordnung (CGui del i nes- Ordi nance for Police
Forces, not legislation), [1993] Bundesgesetz-
blatt Nr. 266, Paragraph 5(1),
http://ww.ris. bka. gv. at/ bundesr echt (" sexuel le
Orientierung")

States (Lander):

Vi enna - Youth Protection Law (Jugendschut zgeset z),
Landesgeset zbl att fiar Wen
17/ 2002, Art. 10 par. 1 lit. 2),
http://ww. w en. gv.at/recht/| andesrecht-
wi en/ | andesgeset zbl att/i ndex. ht m ("sexuelle Ori -
entierung")

Belgium - see FEuropean Union, Council Directive
2000/ 78/ EC ("seksuel e geaardheid”, "orientation
sexuel | e")

Bosni a and Her zegovi na

Entities:
Republ i ka S pska - Penal Code, article 141 (in force
Cct. 2000) "sexual preferences")

Brazi |

St at es:
M nas Gerais - Lei 14170 2002 (15 Jan. 2002) ("orien-

tacdo sexual") Sao Paulo - Lei No. 10.948, de 5 de
novenbro de 2001 (discrimnation "contra ci daddo
honmossexual , bissexual ou transgénero”, "agai nst

a honosexual, bisexual or transgendered citizen")

For a list of around seventy municipalities with |eg-

islation prohibiting sexual orientation discrimna-
tion, including the cities (vs. states) of S&o Paul o
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and Ri o de Janeiro, see
http://ww. rolimcom br/ORSEXUAL. htm (" orientacdo sex-
ual ")

Canada®

Federal Level - Canadian Human Rights Act, Revised
Statutes of Canada (R S.C.) 1985, chapter (c.) H
6, ss. 2, 3(1), http://laws.justice.gc.ca/en/H
6/index. htm ("sexual orientation" added in 1996)

Provinces and Territories:

British Colunmbia - Human Rights Code, R S.B.C 1996
c. 210, ss. 7-11, 13-14,
http://ww. gp. gov. bc. ca/statreg/stat/H 96210 _01. h
tm ("sexual orientation" added in 1992)

Manitoba - Human Rights Code, RS M «c¢. H175, s.
9(2) (h),
http://ww. gov. nb. ca/ chc/ st at pub/ free/l egdbi ndexe
ng-mhtm ("sexual orientation" added in 1987)

New Brunswi ck - Human Rights Code, R S.N.B. c. HL11,
ss. 3-7, http://ww.gov.nb.cal/acts/acts/h-11. htm
("sexual orientation" added in 1992)

Newf oundl and - Human Rights Code, R S.N. 1990, c. H
14, ss. 6-9, 12, 14
http://ww. gov. nf.ca/ hoa/ statutes/ hl4d. htm ("sex-
ual orientation" added in 1997)

Nort hwest Territories - Human Rights Act, S.NWT.
200, c¢. __, s. __ (Bill 1, 5th Session, 14th
Legi sl ative Assenbly),
http://ww. assenbl y. gov. nt. ca/ HouseBusi ness/ Legi s
| ation/PDF/ bill 1. pdf ("sexual orientation")

Nova Scotia - Human Rights Act, R S.N. S. 1989, c. 214,
s. 5(1)(n),

94  nwgexual orientation" was "read into" Alberta's

Human Rights, Citizenship and Milticulturalism Act,
http://ww. gp. gov. ab. ca/ di splay_acts.cfm by the Su-
preme Court in Vriend v. Al berta, supra n. 33. Vriend
should also apply to the Northwest Territories' Fair

Practi ces Act , http://legis.acjnet.org/ TNOQ Loi/ a
_en.htm, and Nunavut Territory's Fair Practices Act
(Nunavut), http://1egis.acjnet.org/Nunavut/Loi /i ndex
_en. htni.
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http://ww. gov.ns.cal/legi/l egc/index. htm (St at-
utes, Consolidated) ("sexual orientation"” added
in 1991)

Ontario - Human Rights Code, R S.O 1990, c. H 19, ss.
1-3, 5-6, http://ww.e-
| aws. gov. on. ca/tocStatutes_E. asp?l ang=en ("sexual
orientation"” added in 1986)

Prince Edward Island - Human Rights Act, R S.P.E.I.
1988, c¢. H 12, s. 1(1)(d),
http://ww. gov. pe. ca/l aw st at utes/i ndex. php3
("sexual orientation” added in 1998)

Québec - Charte des droits et libertés de |a personne,
RS Q c. G12, s. 10
http://ww. cdpdj.qc.ca/ htnfr/htm4_4. htm ("orien-
tation sexuelle" added in 1977)

Saskat chewan - Saskatchewan Human Rights Code, S. S.
1979, c. S-24.1, ss. 9-19, 25, 47,
http://ww. gov. sk.cal/shrc ("sexual orientation”
added in 1993)

Yukon Territory - Human Rights Act, S. Y. T. 1987, c. 3,
ss. 6, 34,
http://1egis.acjnet.org/cgi-
bin/folioisa.dll/e_stats.nfo/query=*/doc/{t43523}
? ("sexual orientation")

Costa Rica — Law No. 7771 (Ley General Sobre el VIH
SIDA), La Gaceta No. 96 (20 My 1998), Article

48,
http://ww. pasca. or g/ cd/ pasca/ Di al ogo/ cr _| ey. pdf
("opci 6n sexual "; "sexual option")

Czech Republic - see, e.g., Law 167/1999 of 13 July
1999 (amending Law 1/1991 on Enploynent), [30
July 1999] 57 Sbirka Zakonu (Law Gazette) 3151,
http://www. mvcr. cz/ sbirkal/ 1999/ sb057-99. pdf, and
Law 155/2000 of 18 May 2000 (amending Labour
Code, Law 65/1965, Art. 1(4), and Law on Sol-
di ers,

Law 221/1999, Art. 2(4)), [21 June 2000] 49
Sbirka Zakonu 2290, 2318,

http://ww. nmvcr. cz/ shirkal/ 2000/ sb049- 00. pdf
("sexudl ni orientace")

Denmark - Law of 9 June 1971, nr. 289, as anended by

Law of 3 June 1987, nr. 357; extended to private
enpl oynent by Law of 12 June 1996, nr. 459 ("sek-
suell e orientering"” added in 1987)
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Fi nl and - Penal Code (as anended by Law

21.4.1995/578), c¢. 11, para. 9, c. 47, para. 3
(" sukupuol i nen suuntautum nen"; "sexual orienta-

tion")

France - Nouveau Code pénal, arts. 225-1, 225-2, 226-

19, 432-7; Code du travail, arts. L. 122-35, L.
122- 45, http://ww. | egi france. gouv. fr (Codes)
(" noeurs", "noral s, manner s, cust ons, ways",

added by Loi No. 85-772, 25 July 1985,

Loi No. 86-76, 17 January 1986); Loi No. 2001-
1066 du 16 novenbre 2001 relative a la lutte con-
tre | es di scri m nati ons,
http://ww. | egi france. gouv.fr/htm /frame_jo. htm
(addi ng "orientation sexuelle" to various provi-
sions of the Nouveau Code pénal and the Code du

travail)
Cer many
Federal Level — see European Union, Council Drective

2000/ 78/ EC ("sexuel | e Ausri chtung")

St at es (Lander):
Saxony- Anhalt - Cesetz zum Abbau von Ben-
achteiligungen von Lesben und Schwulen (Law on
Reducing Discrimnation Against Lesbians and Gay
Men) , 22 Dec. 1997 (public sector onl y)
("sexuelle Identitat")

Greece — see European Union, Council Directive
2000/ 78/ EC ("geneti si os prosanatolisnos"; "sexual

orientation")

Hungary - Act on Public Health, Act No. 154 of 1997,
art. 7 ("szexualis iréanyultsag";
"sexual orientation")

I celand - General Penal Code, No. 19/1940, s. 180, as
anended by Act No. 135/ 1996, S. 1,
http://ww. althingi.is/altext/stjt/1996.135. htm
("sexual orientation")

Ireland - Unfair D smssals Act, 1977, No. 10, s.
6(2)(e), as amended by Unfair Di sm ssal s
(Amendrment) Act, 1993, No. 22, s. 5(a); extended
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to other aspects of enploynent by Enploynent
Equal ity Act, 1998, No. 21, s. 6(2)(d),
http://ww.irlgov.ie/bills28/ acts/1998/a2198. pdf;
extended to education, goods, services, housing
by Equal Status Act, 2000, No. 8, s. 3(2)(d),
http://ww.irlgov.iel/bills28/ acts/2000/a800. pdf
("sexual orientation” added in 1993)

| srael - Equal Opportunities in Enploynent Act 1988,
as anended by Book of Laws, No. 1377 of 2 Jan.
1992 ("neti'ya mnit"; "sexual orientation")

ltaly - see European Uni on, Counci | Directive

2000/ 78/ EC ("tendenze sessuali ")

Lithuania - Penal Code, art. 169, Law of 26 Septenber

2000, Nr. VII1-1968
("seksualine orientacija") (not yet in force)

Luxenmbourg - Code pénal, arts. 454-457, added by Law

of 19 July 1997,
http://ww. etat.lu/ menorial/T97 a/tabl echr. htn
(Juillet 1997) ("orientation sexuelle", "noeurs")

Mexi co

St at es:

Aguascal i entes — Penal Code, art. 205 bis (as anended
on 11 March 2001),
http://ww. congr esoags. gob. nx (Legi sl aci 6n,
Coédi go Penal ) ("orientaci 6n sexual™)

Chi apas - Penal Code, art. 205 (adopted on
2001) ("orientaci 6n sexual")

Federal District (Mexico GCty) - Penal Code, art. 281
bi s (as anended on 2 Sept.
1999), http://ww. asanbl eadf . gob. nx/ princi p/ Enl -
06. ht m (Codigos, Cddigo Penal, Libro Segundo)
("orientaci 6n sexual ")

Nam bia - Labour Act, 13 March 1992, No. 6, s. 107,
http://natlex.ilo.org/scripts/natl excgi.exe?l ang=
E (Nam bi a, Cener al provi si ons, 1992-03- 26)

("sexual orientation")

Net herl ands - Penal Code, arts. 137f, 429 quater (in-
serted by Act of 14 Nov. 1991, Staatsblad 1991,
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nr. 623); General Equal Treatnent Act, arts. 1,
5-7 (Act of 2 March 1994, Staatsblad 1994, nr.
230); Dutch and English texts at

http://ruljis.|eidenuniv.nl/user/cwaal dij/ww NHR

[transl -anti-discr.htm or http://ww. cgb. nl
("hetero- of honoseksuel egerichtheid"; "hetero-
or

honosexual orientation")

New Zeal and - Human Rights Act 1993, s. 21(1)(m, and
s. 145, Second Schedule (anending New Zeal and
Bill of Rights Act 1990, s. 19),
http://rangi . know edge- basket. co. nz/ gpact s/ act -
lists.htm ("sexual orientation")

Norway - Penal Code, para. 349a as anended by Law of 8
May 1981, nr. 14, ("honofile legning, |eveform
eller orientering”; "honophile inclination,
lifestyle or orientation"); extended to enploy-
ment by Lov om arbeidervern og arbeidsmljg mv.,
Law of 4 Feb. 1977, nr. 4, para. 55A, as anended
by Law of 30 April 1998, nr. 24 ("honofile
legning eller honmofile samivsform'; "honophile
inclination or formof cohabitation"); texts at
http://ww. | ovdat a. no/al | /i ndex. htm  ( Sgk, Hel e
teksten, honofile, Sgk, docunents 2, 3)

Portugal - see European Union, Council Directive
2000/ 78/ EC ("orientacdo sexual")

Romania - Law for the adoption of Governnent Energency Q-
di nance No. 89/2001, published in Romania's Oficia

Gazette, part | no. 65/30.01.2002 ("orientarii sex-
ual e")

Sl ovenia - Penal Code (Law of 29 Sept. 1994, published
in Uadni list, 13 Cct. 1994), art. 141 ("spolni
usnerjenosti"; "sexual orientation")

South Africa - Labour Relations Act (No. 66 of 1995),
s. 187(1)(f) (dismssal); extended to other as-
pects of enploynment by Enploynment Equity Act ( No.
55 of 1998), s. 6, and to hate speech and harass-
ment by Pronotion of Equality and Prevention of
Unfair Discrimnation Act (No. 4 of 2000), ss.
1(1)(xxii)(a), 10-11; see also, &e.g., Renta
Housi ng Act (No. 50 of 1999), s. 4(1),

-71-



Enmpl oynment of Educators Act (No. 76 of 1998), s.
18(1) (k), as anended by Education Laws Amendnent
Act (No. 53 of 2000), s. 11; texts at

http://ww. parlianent. gov. za/ acts/i ndex. asp
("sexual orientation"” added in 1995)

Spain - Penal Code, Organic Law of 23 Nov. 1995, No.

10/ 1995, arts. 314, 511-12 (see also arts. 22(4),
510, 515(5)) ("orientaci 6on sexual")

Sweden — Penal Code (Brottsbal k), SFS 1962: 700, c. 16,
para. 9, as anended by Law of 4 June 1987, SFS
1987: 610,
http://justitie.regeringen.se/propositionermi
ds/ pdf / Penal code. pdf (English) ("honbsexuel

| &ggni ng"; "honpbsexual inclination"); extended to
enpl oynent by Law of 11 March 1999, SFS 1999: 133
("sexuel |l 1aggning"; "sexual inclination"); Swed-

ish texts at http://ww. noti sum se (Forfattnin-
gar, SLS, kronol ogi skt register); see also

http://ww. hono.se (This is HonO, It is the Law)

Uni ted Kingdom - see European Union, Council Directive
2000/ 78/ EC ("sexual orientation")
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APPENDI X 111

NATI ONAL ( FEDERAL, STATE, PROVI NCl AL, REGQ ONAL,
CANTONAL) LEG SLATI ON RECOGNI SI NG SAME- SEX COUPLES®®

Australia

States and Territories:

Australian Capital Territory — Donestic Rel ationships
Act 1994 ("parties to a donestic relationship");
Adm nistration and Probate (Amendnent) Act 1996,
("eligible partners"); Fanmly Provision (Amend-
ment) Act 1996("eligible partners")

New South Wales - Property (Relationships) Legislation
Anmendnent Act 1999; M scel |l aneous Acts Anendnent
(Rel ationships) Bill 2002 (pending in Legislative
Assenbl y) (" spouses”, "de facto spouses”, "de
facto partners")

Queensl and - Property Law Anendnent Act 1999("de facto
spouses”); Industrial Relations Act 1999, Sched-
ule 5, definition of "spouse"("de facto spouses")

Victoria — Statute Law Anendnent (Relationships) Act
2001 ("domestic partners")

Western Australia - Acts Amendnent (Lesbian and Gay
Law Refornm) Act 2002 ("de facto partners")

Austria - Crimnal Code (Strafgesetzbuch) 1975, Para-
graph 72, as anended in 1998 ("Personen, die

mtei nander in Lebensgeneinschaft |eben"; "per-
sons living with each other in a conmmunity of
life")

Bel gium - Loi du 23 novenbre 1998 instaurant la co-
habi tation | égale, Mniteur belge, 12 Jan. 1999,

p. 786 ("cohabitants | égaux"; "statutory cohabi-
tants")

Canada

Federal Level - Mddernization of Benefits and Obliga-

tions Act, Statutes (S.) of Canada 2000, chapter
(c.) 12; Immgration and Refugee Protection Act,

% |egislation dealing only wth second-parent or

joint adoption of children by sanme-sex partners is not
i ncl uded.
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S.C. 2001, c. 27, s. 12(1) ("comon-| aw part-
ners", "conjoints de fait")

Provinces and Territories:

British Colunbia - Famly Relations Anmendnent Act,
1997, S.B.C. 1997, c. 20 ("spouses"); Definition
of Spouse Anendnment Act, 1999, S.B.C. 1999, c. 29
("spouses"); Definition of Spouse Anendnent Act,
2000, S.B.C. 2000, c. 24("spouses")

Mani toba - An Act to Conply with the Suprenme Court of
Canada Decision in M v. H, S M 2001, c. 37
Charter Conpliance Act, S.M 2002, c. 24 and Com
non- Law Partners' Property and Related Statutes
Amendnment Act, S.M 2002, c. 48(registered and
unregi stered "common-| aw partners")

New Brunswick - Famly Services Act, N B. Acts, c. F
2.2, section (s.) 112(3), as anended in
2000(spousal support obligations of unmarried
persons living in a famly rel ationship)

Newf oundland — An Act to Anend the Famly Law Act,
S.N. 2000, c. 29("partners")

Nort hwest Territories - Famly Law Act, S NWT. 1997,
c. 18, s. 1(1), and Adoption Act, S.N.WT. 1998,
c. 9, s. 1(1), both as anended by S .NWT. 2002,
c. 6 ("spouses")

Nova Scotia - Law Reform (2000) Act, S.N S. 2000, c.

29 (unregistered "common-law partners”, regis-
tered "donestic partners")
Ontario - Anendnments Because of the Supreme Court of

Canada Decision in M v. H Act, S.O 1999, c
6 ("sane-sex partners")

Québec - An Act to anmend various |egislative provi-
sions concerning de facto spouses, S.Q 1999, c.
14, 1st session, 36th legislature, Bill 32 ("de
facto spouses”), and An Act instituting civil un-
ions and establishing new rules of filiation,
S.Q 2002, c. 6, 2nd session, 36th legislature
Bill 84 ("civil union spouses")

Saskat chewan - M scell aneous Statutes (Donestic Rel a-
tions) Amendnent Acts, 2001, S.S. 2001, cc. 50-
51, ("common-law partners”, or persons "cohabit-
i ng as spouses” or "cohabiting in a spousal rel a-
tionship")

Yukon Territory — Dependant's Relief Act, Revised (R)
S.Y. 1986 (Vol. 1), c. 44, s. 1, as anended by
S.Y. 1998, c¢. 7, s. 116 ("comon |aw spouses");
Famly Property and Support Act, RS'Y. 1986
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(Vol. 2), c. 63, ss. 1, 30, 31, as anended by
S.Y. 1998, c¢. 8, s. 10 ("spouses"); Estate Ad-
mnistration Act, S.Y.1998, «c¢. 7, ss. 1, 74
("comon | aw spouses”)

Denmark — Registered Partnership (Lov om registreret
partnerskab), 7 June 1989, nr. 372 ("registrerede
partnere"; "regi stered partners")

Finland - Law 9.11.2001/950, Act on Registered Part-
nershi ps (Laki reki ster6i dysta parisuhteista)
(" pari suhteen osapuol et”; "regi stered partners")

France - Loi no. 99-944 du 15 novenbre 1999 relative
au pacte civil de solidarité("partenaires”;
"partners")

Ger many

Federal Level - Law of 16 Feb. 2001 on Ending Dis-
crim nation Against Sane-Sex Conmunities: Life
Part ner shi ps (Gesetz zur Beendi gung der
Di skri m ni erung gl ei chgeschl echtli cher Genei n-
schaf t en: Lebenspartnerschaften), [ 2001] 9
Bundesgeset zbl att 266, ("Lebenspartner"; "life

partners")

Hungary — Civil Code, Article 685/ A, as anended by Act
No. 42 of 1996: "Partners — if not stipulated
otherwise by law — are two people living in an
enotional and economc comunity in the sane
househol d w t hout being married."

lceland - Law on Confirned GCohabitation (L6g um
stadofesta samvist), 12 June 1996, nr. 87 ("par-
ties to a confirned cohabitation")

Net herl ands - Act of 5 July 1997 anmending Book 1 of
the Cvil Code and the Code of Ci vil Procedure
concerning the introduction therein of provisions
relating to registered partnership (geregistreerd
partnerschap), Staatsblad 1997, nr. 324 ("gereg-
I streerde partners"; "registered partners"); Act
of 21 Decenber 2000 anending Book 1 of the G vi
Code, concerning the opening up of marriage for
persons of the sane sex (Act on the Opening Up of
Marri age), St aat sbl ad 2001, nr. 9,
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http://ruljis.|eidenuniv.nl/user/cwaal dij/ww
(English) ("echtgenoten"; "spouses")

New Zealand - Electricity Act 1992, s. 111 (“near
relatives”); Donestic Violence Act 1995 s. 2
(“partners”); Harassnment Act 1997, s. 2 ("part-
ners”); Accident Insurance Act 1998, s. 25
(“spouses”); Housi ng Restructuring (I ncome-
Rel ated Rents) Amendnent Act 2000, s. 5 (“part-
ners”); Property (Rel ationships) Anendnent Act
2001 ("de facto partners"); Famly Proceedings
Amendnment Act 2001 ("de facto partners"); Famly
Protection Amendment Act 2001 ("de facto part-
ners"); Adm nistration Amendnent Act 2001 ("de
facto partners")

Norway — Law on Regi stered Partnership (Lov om regis-
trert partnerskap), 30 April 1993, nr. 40 ("reg-
istrerte partnere”; "registered partners")

Portugal — Lei No. 7/2001 de 11 de Miio, Adopta nedi-
das de proteccao das uni des de facto, [2001] 109
(1-A) Dario da Republica 2797("uni des de facto"
"de facto unions")

South Africa — see, e.g., Special Pensions Act (No. 69
of 1996), s. 31(2)(a)("spouses"); Basic Condi-
tions of Enploynment Act (No. 75 of 1997), s.
27(2)(c) (i) ("life partners”); Enploynent Equity
Act (No. 55 of 1998), s. 1 (definition of *“fam
ily responsibility”) ("partners"); Donestic Vi o-
| ence Act(No. 116 of 1998), s. 1(vii)(b) (defini-
tion of "domestic relationship"); Medical Schenes
Act (No. 131 of 1998), s. 1 (definition of “de-
pendant”) ("partners"); Revenue Laws Anendnent
Act (No. 59 of 2000), s. 1(1) (definition of
"spouse") ("partners")

Spai n

Spani sh State — see, e.g., Law on Urban Leasing (Ley de
Arrendam entos Urbanos) of 24 Nov. 1994, Articles
12, 16, 24, disposicion transitoria segunda B(7):
housing rights granted to a person cohabiting "in
a permanent way in an enotional relationship
anal ogous to that of spouses, wthout regard to
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its sexual orientation [con independencia de su
orientaci 6n sexual ]"

Aut ononobus Communi ti es (Coruni dades Aut 6nonas):
Aragon - Ley relativa a parejas estables no casadas,
(26 March 1999) 255 Boletin Olicial de las Cortes

de Aragén, ("parejas estables no casadas"; "un-
married stabl e coupl es")

Asturias - Ley 4/2002, de 23 de nmayo, de Parejas
Establ es ("parejas estables"; "stable couples")
Balearic Islands - Llei 18/ 2001 de 19 de decenbre, de
parelles estables("parelles estables”; "stable

coupl es")

Catalonia - Llei 10/1998, de 15 de juliol, d'unions
estables de parella, (10 July 1998) 309 Butlleti
Oicial del Parlament de Catalunya (BOPC) 24738
("unions estables de parella"; "stable unions of
coupl es")

Madrid - Ley de Uniones de Hecho de |a Conunidad de
Madrid, (28 Dec. 2001) 134 Boletin Cicial de la
Asanblea de Madrid (V Legislatura) 160003 ("un-
i ones de hecho"; de facto unions)

Navarra - Ley Foral 6/2000, de 3 de julio, para la
igualdad juridica de l|as parejas estables, [7
July 2000] 82 Boletin Oicial de Navarra ("pare-

jas estables"; "stable couples")

Valencia - Ley por la que se regulan |as uniones de
hecho, (9 April 2001) 93 Boletin Oicial de |as
Cortes Val enci anas 12404("uni ones de hecho"; "de

facto unions")

Sweden - Honpbsexual Cohabitees Act (Lag om hono-
sexuel | a sanmbor), SFS 1987:813; Law on Registered
Partnership (Lag om registrerat partnerskap), 23
June 1994, SFS 1994:1117, ("registrerade part-
ner"; "registered partners")

Switzerl and

Canton of GCeneva - Loi sur |le partenariat du 15
février 2001 (7611) (RSG E 1 27)("partenaires";
"partners")

Canton of Zirich - Law on the Registration of Sane- Sex
Couples (Gesetz uber die Registrierung gleich-
geschl echtlicher Paare) of 21 Jan. 2002, (16 Aug.
2002) 33 Anstblatt des Kantons Zirich ("registri-
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erte Partner oder Partnerinnen"; "registered
partners")

Uni ted Ki ngdom
Scotland - Adults with Incapacity (Scotland) Act 2000,

s. 87(2) ("nearest relative"); Housing (Scotl and)
Act 2001, s. 108 ("famly nmenbers" or "spouses")
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